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1 This report seeks your agreement to referthe attached pa\p?a?\iQ\Qa\bx/net State Sector
Reform and Expenditure Control Commﬁi@\éﬁ@@aﬂprwa{ {\;\\\/
OO A\
2  The Cabinet paper seeks approva{hfo\ %MmEstryﬁgﬁs\\g\a}a!ﬂ")eve!opment (the Ministry)
- to bring forward funding totalling $2Q\m,i@bn into\fh@é&{ymwﬁ 5, 2015/16 and 2016/17
from the years 2020/21 to 2@261{7: . This funding will beused to meet the costs involved
({E\c aims of a&@s@ﬁh@ﬂﬁaa built up over several years and

in settling the backlog of h%{ ) .
to enable the ongoing ressl clairpg with the goal of completing all historic claims
going resoi Y "?f?AN%Q\*\}‘;‘Q pieting
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by 31 December 202(3( v(//)\ |
et . (e \r/ > S :
3 Historic claims are those\arising i{ém/peopfe who were in State care before 1993 and
allege they wgre\a\ﬁ@/;i/or harmed.duting their fime in care,
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4 Sore childrefi and you eople who were placed in the care of the State suffered
- ~ N\
@sa\ neglect at-the.hands of staff members and caregivers, or were otherwise
\harmedas a vesult of fallures by State agencies. Some of these people have made and
/"\Lé@fméké '(gglai{?rs\évc}ainst the Attorney-General on behalf of the Ministries of Education,
<\Q/»J?iyé!’th a Ség%éi\ff)evelopment, If the person making the claim was in care before 1993

n

Cit'e refonetio s an Moo o

it is an historic claim.
V Q@r\%x/g /
5  TheCrownfaces considerable legal and fiscal risks through these historic claims of

- abuse> As an alternative to the costly resolution of the claims through the High Court,
A< ‘Eiabineﬁ agreed a Crown Historic Claims Litigation Strategy in 2008, Within that strategy
/’r\\\\ﬁh@kﬂinistry developed and implemented an alternative dispute resolution approach that
. ) has been very successful in resolving over 560 claims so far.
\\\ \\////

€  Budget 2013 provided $4 million per year ongoing for the Ministry to continue resolving
historic claims at a rate of 100 claims per year.

7 Over time a backlog of 921 historic claims has developed and there are risks associated
with delays in resolving these claims. Over 500 of that backlog are claims that are
represented by Wellington law firm, Cooper Legal. The remaining 410 are claims that
have been brought directly to the Ministry and are not represented by Cooper Legal.
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8  The previous Minister for Social Development, Hon Paula Bennett, in consultation with
the Attorney-General approved the Two Path Approach as a means of resolving the
backlog of ciaims and contributing to the goal of closing all historic claims by Decermber
2020.

8  The Two Path Approach offers claimants a choice of how their claim can be settied.
They can chose an accelerated settlement based on the claim falling within one of six
pre-defined categories of increasing severity of abuse. This requires only a brief
assessment of the claim and therefore a much faster resolution. Alternatively, claimants N
can choose for their claim to remain to be assessed using the current process of / \
investigation and assessment of the claim and a personally tailored agt/% wledgement, 2 N
apology and payment as appropriate in recognition of abuse. <\ <//) (// N

)

10 The Ministry has been progressing the implementation of the Démix éh\é(ppmach
921 backlogged claims. This has included consulting with f_ega on app\{

Two Path Approach to the claims represented by them. The M: is st iegot @f
with Cooper Legal on an approach to implement the th%%D th Approachie s clients.
The Ministry is implementing the Two Path Appma o er4 da{éct\sié;mants
Funding currently available would not allow the M)ﬁ \})ﬁﬂo ake gpedh \rtﬁ\éffers to that
number of claimants. N\
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11 ltis therefore proposed to bring forward a, o‘saﬁ‘) v$26 mi!hqui 2014/15, 2015/16
and 2016/17 years from outyear hlS‘{Dt’IQC uﬁdmg (’2@20[2 o 2026/27) to meet the
costs involved in settling the backiog Y\c@s S
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Recommended actions
13 It is recommended that you:

1 note that the previous Minister for Social Development, in consultation with the
Attorney-General, approved the Two Path Approach fo expedite settlement of the
backlog of historic claims and avoid costly, time consuming litigation, and
accordingly set a goal of settling all historic claims by December 2020

///\ Yesﬂ%?i\

2 note that the Two Path Approach is currentl y being impleme \f@‘%ﬂ d:recl/ ’J< A
claims and settling that number of claims will exceed ourrer{&f(}x gxa@aliable for_J )
the 2014/15 year =
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4  agree to take the attached pape(%oﬁ@bar/»et Sta;te Sé\ytgr\ﬁeform and Expendifure
Control Committee for its: AN \{\\/ \\
\) ) \)
4.1 endorsement of the ;wo\Eam Ap ozh% o) support the goal of the Crown
settiing all histori c;iams by Deoezm@« , and

4.2 approval to rm/gﬁoNNard a E@ m 26 million into the years 2014/15, 2015/16
and 20186 \fra;(ng\he vears 020/24 to 2026/27 to enable the implementation
of the Tw Pa proa aéa the ongoing resolution of c!a;ms

7))

/\\ \/\, / - N\ lw o

\ \\ — < \\* Y g\p«. / Agme/Disagme
> AN\ 7 {

5 Notﬁ'giewaﬁ(ﬁz request. O\
N %

v
.

N \\/ <\
AN . \\//\
@s\\\/ (v

\\ \\

\
0 N \ Vo Yes / N‘%
/A\\ N4 \ \\ {

>

L\ \\/ /_\ \ \ ' . . . . l
<\O A~ noté Zrﬁaf fficials are avallable to discuss the Cabinet paper with you if required.

\> \\//

,\\ "

Y
e TR | Yes / N\?

13 November 2014

(We dy Venter

Date
)Aty Chief Executive, Organisational Integrity
){/‘z i
I ' ’”’f’ 1T
A TR [o-il -]
Hon Anne Toliey = Date "‘

Minister for Socigl.Development

Historic Claims of Abuse - Bringing Funding Forward

w



Background to hisforic claims of abuse

14 Some children and young people who were placed in the care of the State suffered
abuse and neglect at the hands of staff members and caregivers, or were otherwise
harmed as aresult of failures by State agencies. Some of these people have made and
are making claims against the Attorney-General on behalf of the Ministries of Education,
Health and Social Development. If the person making the claim was in care before 1993
it is referred to as an historic claim.

Y
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These claims had been dealt with through the High Court but this was cﬁsﬂy in time and /<

monay. To recognise the legitimacy of these claims and resolve theq:@aéw/gy that i /sﬁ \\>

beneficial both for the claimant and for government, the Crown’s Hrg\ laims [

Litigation Strategy was approved by Cabinet in 2008 [POL (08) ) %\r “That trai@@u
was reconfirmed by joint Ministers and the Attorney- Generai il Ja Oﬂ ra?wn\
Law Report SOL115/2169 refers]. \/\\ \ ¢
\) <\\\
16 The Litigation Strategy has three prongs: / e }E\

\\/ TN -
16.1 agencies will seek to resolve grievances eaﬂry@n digectiy wz?ﬁ%mﬁ&r& dual to the

extent practicable & /)
/ /‘\ \ \

16.2 the Crown will endeavour to settle n }to clalms Qﬂ

16.3 claims that do proceedto a Cou&&@m\beca;gse h@y Pannot be resclved will be
defended. A\ O \ O \\\\\\\\\\{y

\ \'\\«\\\

17 Consistent with the Crown’ sﬁistor:c\elaims/g %*?ro NSirategy, the Ministry developed
an alternative dispute reso proach orthose claims that had been filed in the
High Court this meant werk Mth the pimmaﬂ hrough their solicitor to achieve
settlement. Slgmfzoarzrff)/ tﬁbuqh it enab!(ed\géobie to bring a claim directly to the Ministry
without the need to- ék legat rep Sentation or to file proceedings in Court. As at 31
October 2014, the Msﬁ“ W/ﬁas reézis 1,633 claims. Of those, 468 were filed in the

High Court, wi:u (65 were br&ugm@recﬂy to the Ministry.

s

18 The Mi hr?s«t’)es\m\FEa’uoa’uoﬁ\}n Heélth have adopted similar processes for resolving
those si@%’ c{é?ms they fa{:@\\ o further assist people who experienced abuse and
harm while s‘cate care and as part of the whole of government response 1o historic
Ciﬁf@& Cabinet approved the establishment of the Confidential Listening and Assistance

/Sé e Servigg)-The Service is administered by the Department of internal Affairs
\and n independentbody of esteemed panelists, chaired by retired District Court
/(/\ h J&a;@yﬁ\k{agxwood to listen to, provide supportive services to participants and if
\v ’\&etquestegj (by the participant, refer them to the appropriate agency for their potential claim
U to be. ssed Given the success of the Service, its initial five year term was extended
by : a{g “and it will now close on 30 June 2015.

E’?Kc«t’%enéss of historic claims process

= /\

(\ (39 jl”he Ministry’s approach to historic claims is innovative and world leading and has been

: \—//acknowfedaed as being a cost effective (compared to the alternative of High Court
iitigation), high quality, personalised process which achieves enduring resolution both for
many of those who suffered abuse while in State care as children, and for the Crown.
Consequent}y the number of claims filed in the High Court has reduced dramatically
while the number brought to the Ministry for resoclution directly with the claimant has
significantly increased.

20 The resolution process involves meeting directly with the claimant to hear their story and
the way their care experience has adversely impacted on their life. A thorough
examination of their claim is then carried out which includes a detailed assessment of the
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social work practice. A further meeting is held with the claimant to report on the
investigation findings, any identified failures are acknowledged and a personal apology
made. [f appropriate an ex gratia or settlement payment is made along with a writien
apology from the Chief Executive of the Ministry. This approach earned the Ministry,
and its historic claims partners, the Prime Minister's Award for Public Service Excelience
in the 2012 IPANZ awards.

21 The following table identifies the total number of claims received in the period 1 January
2004 1o 31 Qctober 2014, the number that have been resolved and the number vet o be e

resolved, e AN
S YN0\
NP AN
AN S
Claims Filed in Claims Brought >\ @i’mﬁ ( N\\\\\:/
L 2 : H N \\ N
Court Direct to The Q/A\\ W VT
Ministry SN N \\ ¢
4 //R\ v /\‘\\A\ .
| Claims Received 468 1,165 O 1833
| S A \\j‘\\ / ‘,\\\\\ O
Claims Resoived 185 378 7 \ 1 563 ) |
! ///\\\ ’ /’/ S \t \\// ;
Claims Remaining | 283 TN < 1,070
/

AN & . AN
22 New historic claims have continued to beressived each&ys\é?;}m} an analysis of the trend
in volumes of claims being recsived completed by tigé\EcQF{pﬁﬁcs and Strategy Group
Ltd in 2013 forecasts a steadily de@;i'\gi?phhwbewf@&( s\being made over coming
years. The significant majority ~ estimated to i&higﬁﬁmenai 500 — are expected to be
received by 2020. //i'f;\ //ie 7)
) ) RN
23  The Ministry has Comrp{iﬁ;é \fQ\\f:é/&)Oi\/fﬂ éﬁ:ﬁb@’@'}l* and forecast historic claims by 31
December 2020. Howeve , the'possi %t\y  offurther claims being made in the Courts
from 2021 onwards cannot be dis ggtéﬁJtMiH not be until 2050 that, through ageing of
claimants, no furthéj/’pr)er\:(;@% @ii be received.
o~ & A DN
\ Tl 4\‘\\\\\>

Backiog of e IESNNS

U \/ .
24 A cpnseq\(eéégof ﬂ}e«Qﬁmis}try'é personalised and high quality resolution process is that it
is.lengthy and tin}e\cc}aswmhg. While claims have been resolved at a steadily increasing
rate,overthe past sgj;g\yéfaré and are now averaging 116 per year, an average of some
/f\ 28 ew claims have'béen received each year over the same period. The difference
<2/> 11{3@ een ,}hgyé&e\i{‘ and resolved numbers has resulted in a backlog of 921

' ~autstanding claims that have been received before 28 February 2014, with 336 of them
U bein @\@%@jﬁéﬁ three years old and a number being 10 years old.

NN
25 ,@)<ﬁf‘r/ acKlog of claims, 283 are proceedings that have been filed in the High Court and
//\aimog Il are represented by Wellington law firm Cooper Legal. The remainder are
/\}\défms that have been brought direct to the Ministry, of which 228 are also represented

{’f\\.ﬁ)ﬁ&{Zooper Legal.

\ \\//* )

926 That backlog and the consequent ageing of claims carries with it a number of risks —
loss of confidence and trust in the alternative resolution process; the potential of a
renewed call for a public enquiry into historic claims: but primarily claimants - and their
solicitor - looking to the Courts for resolution, albeit 2 much more costly and time
consuming option. It is therefore in the interests of claimants, the Ministry, and the
Crown for these claims to be resolved as expeditiously as possible.

27  Analysis of the claims received to date and future modelling suggests that there will be a
steady reduction in the number of claims received over the next five years assuming the
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forecasting is accurate. If the backlog can be addressed inflow and outflow of claims can
be managed.

Funding for the resolution of claims

28 At Budget 2013, funding of $16 million was approved for the Ministry to continue
resolving historic claims over the four years to 30 June 2017 and $4 million per year
thereafter. [CAB Min (13) 12/6 (24) refers]. This was premised on an average fotal
spend, including settlement payments, of $4 million per year and reflected the funding / 2
that had been received to that point, being a reasonable estimate of the, éguéremeni ‘N
going forward. The figure was based on an average seitlement paym%\ /Q'f 0,0DQ@ N
claim along with an average cost of $20,000 to bring each claim fo 'smi\m; makings%/i )
million to setfle 100 claims each year. Recent efficiencies and ificréased througﬁput\i//
resolved claims has reduced the average per claim cost to ;58/7;3 Oﬁfﬁhe agreed\\f&gdiﬁg
recognised, however that any significant increase in the nuﬁﬂ%Q@settlem nis m\a de
would require additional funding. %\1 ’ SN N

SNV T

29 In September 2013 the Ministry reported to the th%ﬂyghiééer for Stial. Development,
Hon Paula Bennett, on options for the timely resol ‘Qn f &l his onié@a)m‘zs of abuse by
31 December 2020 and to address the backlggiﬁé\gfa § tha)/f}ésg\gié ped over time.
in consultation with the Attorney-General, HofnBenhett ap@;:{ d further development of
the preferred option, the Two Path Apprgéch\\aﬁﬂésked/mg Mm\ try to come back to her
with the costs of implementation. In respense jo the rep foback Hon Bennett considered
a Budget 2014 bid of $26 million, u&?e&}e\gted that th {S‘gbg delayed for 12 months.

b

N0 QN

The Two Path Approach offers ﬁaﬁﬁmﬁ&f@\\c@mc@ and will speed up the

resolution of claims to m/aégtf@% goal @fﬁgﬁéi@ﬁm by 2020

AN /NN

30 The Two Path Approgchoff s Clai l,&gﬂice of how their claim can be settled.
They can chose arj A¢ Q{aegd f:‘ys%%l ientbased on the claim falling within one of six
pre-defined oateg‘qu’ga)o’ increasi@g\ verity of abuse. This approach requires only a
brief assessment.of the claim-and.therefore a much faster resolution. The category
defini‘{iongfan&ﬁé/tﬂ@ment am}s\t}msﬂ}e based solely on the outcomes and range of
settiem{aﬁtjzgymfnts made\m\@&% 500 claims resolved to date, to ensure, as much as
possibkexéa;u@ etween pastand current claims.

N/
Ve

2

C M;f\proce?gs ﬁ%wﬁé;sﬂhgaﬁon and assessment of the claim and a personally tailored
SN \%O/gwied/ge\m?«n\t\\apofogy and payment as appropriate in recognition of abuse. The
< O g Patﬁz/pcﬁp;qagh‘/ therefore balances the significantly faster resolution of claims with
AN N h{ain@'\ﬁ;@g‘@)personaﬁsed service of the current historic claims process for those
N\ ctaip@am\ Jorwhom this is important.

e SO

\ :\/ 4 . M I3 % . «
32 z}p“#ﬁ;‘e\ﬁmsiw has been working with Cooper Legal since October 2013 to implement the
Two |
N

SN
31 /Mffeﬁéiw/e&y, claimant Carl choose for their claim {o remain to be assessed using the
cufre

h Approach for its clients. The Ministry is still negotiating with Cooper Legal on
SN napproach to implement the Two Path Approach for its clients. The Ministry has been
(O proceeding to implement the Two Path Approach for the remaining 410 direct non-
\\—/ represented claimants. The Ministry anticipates making offers to these claimants early in
2015, if the bringing forward of the funding is approved. The total additional funding

required to make these offers is $7.5 miliion.

33 An additional $1.2 million is proposed to be brought forward to 2014/15 so that if we
reach a point where offers can also be made to 2 small number of Cooper Legal's clients
in the backlog group before 30 June 2015,

34 Not relevant to request
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Not relevant to request

35
€4
. N
</ // > 7\\/\\\ \\
AN [~ N
SN0 N
Financial implications: earlier resolution means the fumdaW&e@;s to b@\d\a@/
down sooner / S O AV >
oA

36 As noted above, Budget 2013 provided $4 million pe;eﬁ’ o) 30 Jhne 2}817@*@ $4
million per year thereafter to enable settlement paym p\Be made tcN‘&f}\ela%ms each
year. in February 2014 Hon Bennett considered g@t‘QDM bid’ ﬁﬁ&?@ @n flion fo
implement the Two Path Approach, but requeste tﬁéi’t}m\bid b@\de\iaye/? for 12 months.

AN

37 Ifitis possible to bring forward $12 million o éﬂ(eakiy approp at\d\ﬁ}ﬁdmg the Ministry
can now anticipate settlement offers bemd \de\t ‘at Ee@sLSZ& claims in the 2014/15
year. The Ministry can also meet the Cqsés&s\f fhe High Go‘@n agtion which will fall within
the 2014/15 year without needing to s%?\iurther f‘un/hg \ (

38 Toensure fundmg Is available fo seﬁ{e the ren}a@n}%ﬁ bacxiogged claims and the

ongoing cost of resolving r g claims mﬁrﬁ %6 to 2020/21 it is recommended
that $14 million be brought c? into /2[335)‘\1 <from outyear funding 2020/21 to
2026/27. TN O

» / O /\\/ \\\\ J j‘

38  Treasury and Crogyr&;&wmave b oOnéu%%ed in preparation of the Cabinet paper. They
endorse the Two Dmacfgﬁ\ a\ig;reans of effectively addressing historic claims
and Treasury\eqppoﬁs & Propes Cf\b hg forward of funding to enable settlement of the
claims. 4 \\
(
40 h‘ you agrea }”récom nd you\téke the attached paper to Cabinet State Sector Reform

xpengiwm‘e Com{ mltfee for approval.
\/ /\\

Notr \} request \> >
%) ,/:>\§\5>
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File ref. REP/14/10/752
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