1 March 2023

Tena koe

On 19 December 2022, you emailed the Ministry of Social Development (the
Ministry) requesting, under the Official Information Act 1982 (the Act), the
following information:

e Key decision documents, including cabinet papers and reports to the
Minister, regarding the SLP (specifically the exception of means testing
for blind people) from 1 June 2014.

On 2 February 2023, the Ministry emailed you to advise that more time was
required to respond to your request, with an extended due date of 22 February
2023. The reason for the extension is that the consultations necessary to make
a decision on your request are such that a proper response to your request
cannot reasonably be made in the original time frame. I would like to again
apologise for the delay in providing this decision to you.

Please see the following documents attached to the Ministry’s response:

e Cabinet paper - Social Security Act Rewrite: Changes to Legislation to
Improve Frontline Efficiency and Enable Modern Service Delivery

e REP/16/2/117 - Aide-mémoire — Social Security Act Rewrite: Additional
Policy Proposals — Advantageous provisions for people who are totally
blind, dated 12 February 2016

e Cabinet paper - Social Security Act Rewrite: Additional Policy Proposals

e Cabinet paper - Social Security legislation Rewrite Bill — Approval for
Introduction

e REP/16/2/154 - Report - Social Security Act Rewrite: Cabinet
Legislation Committee paper for your approval, dated 25 February 2016

e REP/18/1/114 - Report — Cabinet Paper: Progressing the Social Security
Legislation Rewrite Bill, dated 8 February 2018

e REP/17/11/1097 - Report - Advancing the Social Security Legislation
Rewrite Bill, dated 14 November 2017



e REP/17/11/1165 - Report - A policy-neutral rewrite of the Social
Security Act 1964, dated 15 December 2017

e REP/18/4/525 - Report — Draft Cabinet papers: Progressing the Social
Security Legislation Rewrite Bill, dated 13 April 2018

You will note that the names of some officials are withheld under section
9(2)(a) of the Act in order to protect the privacy of natural persons. The need
to protect the privacy of these individuals outweighs any public interest in this
information.

Some information is withheld under section 9(2)(ba)(i) of the Act as it is
subject to an obligation of confidence, and if released, could prejudice the
supply of similar information in the future. The greater public interest is in
ensuring that such information can continue to be supplied.

Some information is withheld under section 9(2)(h) of the Act in order to
maintain legal professional privilege. The greater public interest is in ensuring
that government agencies can continue to obtain confidential legal advice.

As advised on 22 February 2023, the following documents were also identified
to be in scope of your request, and are available in the public domain:

e Regulatory Impact Statement: Policy changes proposed as part of the
Rewrite of Social Security Act 1964, dated 25 May 2015, available here:
www.msd.govt.nz/documents/about-msd-and-our-work/publications-
resources/regulatory-impact-statements/policy-changes-proposed-as-
part-of-the-rewrite-of-social-security-act-1964.pdf

e Report of the Attorney-General under the New Zealand Bill of Rights Act
1990 on the Social Security Legislation Rewrite Bill, available here:
www.justice.govt.nz/assets/BORA-Social-Security-Legislation-Rewrite-
Bill. pdf

e Regulatory Impact Statement: Additional policy options proposed as
part of the Social Security Act 1964 Rewrite, available here:
www.msd.govt.nz/documents/about-msd-and-our-work/publications-
resources/regulatory-impact-statements/additional-policy-options-
proposed-as-part-of-the-social-security-act-1964-rewrite.pdf

The principles and purposes of the Official Information Act 1982 under which
you made your request are:

e to create greater openness and transparency about the plans, work and
activities of the Government,

e to increase the ability of the public to participate in the making and
administration of our laws and policies and

e to lead to greater accountability in the conduct of public affairs.
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This Ministry fully supports those principles and purposes. The Ministry
therefore intends to make the information contained in this letter and any
attached documents available to the wider public. The Ministry will do this by
publishing this letter and attachments on the Ministry’s website. Your personal
details will be deleted, and the Ministry will not publish any information that
would identify you as the person who requested the information.

If you wish to discuss this response with us, please feel free to contact
OIA Reguests@msd.govt.nz.

If you are not satisfied with this response regarding key decision documents
on Supported Living Payment, you have the right to seek an investigation and
review by the Ombudsman. Information about how to make a complaint is
available at www.ombudsman.parliament.nz or 0800 802 602.

Nga mihi nui

Polly Vowles
Policy Manager
Welfare System and Income Support Policy
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Office of the Minister for Social Development

Chair
Cabinet Social Policy Committee

SOCIAL SECURITY ACT REWRITE: CHANGES TO LEGISLATION TO IMPROVE
FRONTLINE EFFICIENCY AND ENABLE MODERN SERVICE DELIVERY

Proposal

1

In June 2013 Cabinet agreed the Social Security Act 1964 (the Act) be rewritten so that it is
more coherent, accassible, readable and easier to understand. Cabinet glso asked that the
rewrite consider a small number of policy changes and proposals to mitigate human rights
risks arising from re-enacting existing policy [CAB Min (13) 21/6 refers).

| have a package of proposals to amend the Act to increase-clarity, consistency; efficiency, to
simplify processes and mitigate human rights risks. Thiswill free up case\manager time
currently spent administering benefits for other activities; sush as helping.ciients into
employment.

Executive summary

3

The Act is over 50 years old and hias had multiple, and\piecemeal, amendments and reforms
making it hard to follow and risky fo\continuously amend: Rewriting the Act will make the
legisiation more accessibie-anduunderstandable,

| have also taken the ‘opportunity to include asmall number of small policy changes aimed at
removing barriers tofront-line effisiency and to support modern service delivery.

Supporting more effisient and effective use of redirections of benefit payments

5

6

Redirections are a useful tool to assist clients to budget their benefit, ensuring that essential
needs are paid\as.a priority. Currently redirections can only happen when there is a good
reason to do-so(krown as "good cause”), requiring individual decisions based on a client's
individual gircumstances. Consent to a redirection can be withdrawn at any time by the
beneficiary, which can result in increased administration and inefficient use of this tool. In
limited cases, a redirection may be made without a client's consent,

[ propose to:

= infroduce a regulation making power to identify specific client circumstances in which
redirection can be compulsorily applied. Clients who are social housing tenants are the
first circumstance | have identified for compulsory redirection to cover social housing
rent. The proposed power would allow other circumstances to be identified in regulations
in the future where there is a clear case for intervention to ensure positive outcomes for
clients,

Updating Orphan’s and Unsupported Child’s Benefit legistation

7

Some children cannot be supported by their parents due to family breakdown, parental
iliness, incapacity or death. Orphan’s Benefit and Unsupported Child's Benefits provide
weekly financial support for those children, paid to the caregiver.




| propose to;
@ merge Orphan's and Unsupported Child’s benefits, and:
o name the newly merged benefit Supported Child’s Payment

o align the policy settings so that step-parents will not be eligible for the Supported
Child's Payment (they are currently eligible for Orphan's Benefit but not for
Unsupported Child’s Benefit), with grandparenting provisions for step-parents
currently receiving Orphan’s Benefit

o include a separate purpose statement in the rewrite Act for the newly merged benefit
emphasising it is to be used to meet the child's needs.

Changes to the Emergency Benefit provisions

9

10

Emergency Benefit enables support to be provided to people who donot fitthe eligibility
criteria for other statutory benefits, but are in hardship and genuinely need finandial
assistance.

| propose to:

s  rename the benefit as the Exceptional Circtimstances Benefit to more accurately reflect
its purpose

o make it clear that the maximum rate\pavable is that\af the gnalogous main benefit under
the Act (so would not include the higher New Zealand Superannuation or Veteran's
Fension rates)

e align with other statutoryimain benefits by introdiicing discretion to apply part-time or
full-time work obligations\orwork preparation obligations and associated sanctions to a
person receiving Emergency Benefit, where the Chief Executive determines they have
capacity to mieet such obligations

o allow both parerits in split care’ situations (as distinct from shared care) to be eligible for
Solg Parent Stpport,rather than the current work around that pays the other parent
Emergency Benefit. On Sole Parent Support, a client will be expected to lock for part-
time wortk orprepare for work, depending on the age of their youngest dependent child.

Support for thedrvestment Approach

11

12

Thednvesiment Approach aims to provide a more complete picture of the benefit system by
making the life-time costs and key cost drivers transparent. This informs decisions about
where 10 invest in employment and work-readiness services to support people who are most
at risk of long-term benefit receipt to become less dependent on the welfare system.

| propose to:

o reflect the Investment Approach in the overarching purpose statement of the Act. This
should assist in any human rights challenges arising from investment being made in
some people and not others, based primarily on risk of long-term benefit receipt.

1 Split care arises whers parents are living apart and each parent has care of at least one child of the relationship
and both apply for Sole Parent Support.




Human rights matters arising from the re-enactment of existing legisfation

13

14

Saocial security legislation is inherently discriminatory as it targets limited assistance fo those
who need it most — but that does not necessarily mean that it is inconsistent with the New
Zealand Bill of Rights Act 1990 (NZBoRA), if the limitations can be justified.

There are two provisions in the Social Security Act that may be inconsistent with human rights
legislation, and are unlikely to be able to be justified. | propose to:

o remove the unused and outdated provision Emergency Benefit to be granted on the
condition that the person complies with requirements to undergo medical or other
treatment

@ retain the advantageous provisions for people who are totally blind to allow more time to
consider the issue of the additional costs of disability. | met with individuals from the
Disabled People’s Organisations® to inform my thinking on this issue.

Background to the rewrite of the Social Security Act

15
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Social security is a fundamental right enshrined in legisiationthat should-be acecessible and
easy to understand for all New Zealanders. The Act is-over 50 years-old.and has had multiple,
and piecemeal, amendments and reforms. It is Ao Jongeraccessible, coherent or easy to
understand and it is doubtful that a lay-person could successfully understand and navigate
the Act in its present form.

The rewrite will modernise the language, address structuralissues and consistency, re-
number the provisions and re-enact ibin a moreaccessible and understandable form, without
changing its substance.

| intend to introduce the Bill rewriting the Act by December 2015 for referral to the Social
Services Commitiee. for corisideration. WMy expectation is that the Bill will be passed in the
third quarter of 2016,

As part of\the rewrite process, Cabinet agreed that | establish an expert reference group to
provide advice and commentas the rewrite progresses. My officlals are looking at options for
testing‘the draft fewrite legislation with a small group of experts prior to introduction. | expect
this group would.include both legal specialists and those with a strong “user” perspective. As
the rewrite is-not.about making significant policy change, the expert review will focus on
usabilityand accessibility, as well as ensuring that there are no unintentional consequences
frofrrthe redrafting process.

If necessary, | will seek the permission of the Attorney-General in respect of the release of
draft legislation outside the Crown in accordance with Cabinet Circular CO (14) 4.

2 Section 5 of the NZBoRA states "Subject to section 4, the rights and freedoms contained in this Bill of Rights may
be subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and
dernocratic society.”

* The seven national Disabled People's Organisations are Disabled Persons Assembly NZ Inc.; People First NZ
Inc.; Deaf Aotearoa NZ Inc.; Association of Blind Citizens of New Zealand; Balance New Zealand; Deafblind NZ
Inc.; and Ngati Kapo o Aotearoa Inc.




The policy changes included in the rewrite are aimed at removing legislative
barriers to frontline efficiency and modern service delivery

20

Cabinet invited me to report back on six policy areas:

e  providing support for redirection of benefit payments and use of payment cards

° changes to Orphan’s Benefit and the Unsupported Child’s Benefit

¢ aligning obligations and sanctions for the Emergency Benefit with other main benefits
e  considering the way that income is assessed and charged against benefits

® removing requirements for notices to be delivered by Ietter

e legislative support for the Investment Approach.

Supporting more efficient and effective use of redirections of benefit payments and
the use of payment cards

What are redirections of benefit payments?

21
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Redirection of benefit payment is when part or alkofa benefit ispaid to another person or
organisation instead of the client. This is distinetfrom deductions such-as Child Support,
made by the Ministry of Social Deveiopmeéent(MSDY)in accordance with other statutes.
Redirection of benefit can only cccur when there is a good veéason to do so (known as “good
cause”) based on the client's individual circumstances.

Currently the Act gives the Chief Executive discretionto redirect a client's benefit "with or
without the consent of the(beneficiary” where there is good cause in three situations:

=  where they have insufficient capacity (to understand the consequences of their decision)
s to pay theirlawful-debts or other liabilities

o to orfor the benefit of their spouse or partner or dependent children.*

Redirections are g useful tool to assist clients to budget their benefit, ensuring that essential
needs are paid.as a priority.® They aid financial management and literacy, reduce the need for
hardship assistance @nd are a mandatory compoenent of the money management for Youth
Service clients topay accommodation and utility bills.

Goaod cause is not defined in legislation but is interpreted as a relatively high threshold
requiring that there is something about the client's circumstances that overrides the statutory
requirement that a benefit is inalienable (i.e. paid to, or on account of them, directly).
Agreement between the beneficiary and another party is not sufficient in itself to establish a
redirection — good cause is also needed. Where consent is obtained for the redirection the
client can withdraw that consent at any time, which can lead to increased administration and
ineffectual financial management. Redirection without the client's consent is rarely applied.

* Section 82(3): Payment of benefits.

5 At the end of November 2014, 12% of alt clients have a redirection of benefit payment in place. Two thirds of
these have only one redirection, and 4% have four or more redirections. Over half of redirections are for
accommodation to both Housing New Zealand {42%) and private landlords (18%). The next largest category is for
power which includes electricity and gas {16%].




I have a issued Ministerial Direction on redirection of benefit payments

25
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On 17 March 2015 I issued a Direction under the Act to the Chief Executive of MSD providing
clarity on the circumstances that should generally be considered to meet good cause and
guidance where discretion may be exercised to make a redirection. These circumstances
include social housing tenants and other vulnerable clients.

The Ministerial Direction does not remove the need for the Chief Executive o exercise
discretion in each individual case to determine whether or not to redirect benefit payments.

Enabling specific circumstances to be identified where redirection is compulsory
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| propose to future proof the legistation by introducing an enabling provision to support the
effective administration of redirections. The new provision would allow specific client
circumstances to be identified where redirection of benefit to pay for certain essential costs
would be compulsecry. In these circumstances there would be notequirerment to gbtain the
clients consent and the client would not be able to opt out or caficel the redirection.

| propose to achieve this by including a regulation making power in the-Act, with'the details of
the specific circumstances (including exceptions) being sebwout in regulation.The power would
allow other circumstances to be identified in regutations inthe future where there is a clear
case for intervention to ensure positive outcomes for/clients.

As the social housing agency under the Housing Restructuring-and Tenancy Matters Act
1992, MSD is now the single purchaser of gevernment:funded social housing. Iis role is to
provide support for people with serious housing rieeds for the duration of their need,
integrating housing assistancé with other social\assistance delivered by MSD. Work on the
Social Housing Reform Frogramime has highlighted that the redirection provisions would
operate better for providers, MSD and\tenants-if they could be compuisorily applied to all
social housing tenants inreceipt af-banefit.

| intend fo identify sodial heusing tenancies as the first circumstance through the regulations.
Social housing glients are particularly vulnerable having been assessed as ‘at risk’ or as
having a ‘serious hotsingneed’. This approach will provide security of tenure and tenancy
sustainability as well as a'reduced risk of falling behind in their rent, and incurring bank
charges such as dishonour fees. | consider the advantages of ensuring rent is paid and the
tenancy is‘secure outweigh any perceived lack of choice clients have to manage their own
finances;

Having) regulations defining circumstances, rather than broad administrative discretion o
make-compulsory redirection in individual cases, provides greater transparency and
consistency. [t gives Cabinet the ability fo make decisions about the specific client
circumstances to be identified for compulsory redirection, and all other details.

Impacts

32

33

MSD expect few existing social housing clients will notice any change from the introduction of
automatic redirections as this proposal largely confirms current practice and reinforces the
Direction [ recently Issued. The majority of social housing tenants who also receive a benefit
have a redirection for their rent in place aiready.

Social housing providers will be able to rely on regular rent payments for as long as the tenant
receives a benefit. They will be able to build this reduced risk into their business and
operating models. There are no additional IT costs to implement automatic redirection of rent




for social housing clients as the infrastructure is already in place and most clients already
have a redirection. Compulsory redirection will reduce administration costs for providers and
MSD, and compliance costs for clients as no consent form would be required.

Client review rights

34

| propose the Act be amended to provide review and appeal rights in respect of a decision
that a client meets the specific client circumstances identified in regulations for compulsory
redirection of benefit payments.

The use of Payment Cards

35
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Updating Orphan’s an

37

the card is spent.

MSD's current use of payment cards is limited to two types of payments:-hardship assistance

and as part of money management in the Youth Service. In these sit the pay card

can only be used at approved suppliers. Essentially, the moni/&@ nt 2@ )
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The Act currently includes a wide discretion as to the
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(Or efit). ghpraid to the caregiver, the legislation requires it to be applied
towa “maij ance or education of the child” or otherwise for the child’s benefit.* These

und 9,000 caregivers looking after approximately 13,000 children.”

benefit are@
Simplifyi % benefit system by merging the Orphan’s and Unsupported Child’s benefits

38
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Or and Unsupported Child's benefit serve a similar purpose — providing weekly
financial support towards the cost of caring for a child who is not the caregiver's own. The
distinction between family breakdown, parental illness, incapacity or death of the parents is
focused on the circumstances of the parents rather than the child and the support and caring
arrangement in place. This is an arbitrary distinction given that almost all other settings are
identical including rate, likely period of care and income test.

| therefore propose to merge the Orphan’s Benefit and Unsupported Child's Benefit, to make
the benefit system simpler and easier to understand. There are two areas where decisions
are required following the merger of the two benefits.

® Section 31: Orphan's benefit and unsupported child's benefit to be used for benefit of child.
7 All figures quoted in the Orphan's and Unsupported Child's Benefit sections are as at the end of September

2014.



The name for the newly merged benefit should reflect the purpose of the payment

40

41

The name of a benefit should give the lay-person a fair idea what the payment is for. | have
looked to name the newly merged benefit in line with the purpose of the payment to make it
easier for people to understand and remove potential confusion.

| propose to name the merged Orphan's and Unsupported Child’s benefit as the Supported
Child’s Payment — focusing on the current care arrangement and positively stating that the
child is supported. This option also more clearly signals that the payment is for the child.

Defining who can receive the Orphan’s and Unsupported Child’s benefit on behalf of a child

42
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Generally the State should not intervene when a parent is available to provide care for
children and has an obligation to do so. Nor should the State pay peopleto look after children
they are legally responsible for. The Act currently specifies natural, adoptive parent, orstep-
parent are excluded from receiving Unsupported Child's Benefits but step parents @re not
excluded from receiving the Orphan's Benefit. The same principie should apply-io-Crphan’s
Benefit.

Step-parents can receive the same assistance as natural parents forchildren in their care.
Children can be included in their benefit giving them access to the Family- Tax Credit,
increased maxima for Accommodation Supplement, and hardship assistance if they meet the
criteria. If they are working and not on a benefit they can@ccess.the Working for Families
assistance (tax credits) and Accommodation Supplement ifthey meet the criteria.

| propose that step-parents should\not be abletoreceive the newly merged benefit. To ensure
there are no 'losers’ | propose‘to grandparent entittement for current step-parents receiving
Orphan's Benefit until they are nigtongereligible for the benefit. The cost of grandparenting
will be negligible.?

New Zealand has Reéciprocal Agreements with 10 countries.’ Two such agreements, with the
Republic of Ireland and the Hellenic Republic (Greece), include Orphan’s Benefit. As part of
working through the transitional arrangements associated with the changes proposed in this
paper, MSD will work through the implications for the Agreements that provide for the
Orphan's-Benefit ard any recipients that could be impacted. ™

~ Allow a settling-in period for new care arrangements

46

Ag part of this package, | intend to seek Cabinet approval to create a new exemption to work
preparation and work obligations that allows for a short settling-in period for new Supported
Child Payment care arrangements. This does not require any change to the primary
legislation, as exemptions are set out in regulations.™

8 M3D cannot accurately estimate how many clients might be grandparented as systems only started recording
whether the caregiver was a step-parent in 2011. Since then only 5 step-parents have been granted Orphan's
Benefit. Given there are fewer than 400 Orphan's Benefit caregivers In total, the number of step-parents who will
be covered by grandparenting measures will be very fow.

¥ Agreemants help former residents of one country access certain benefits and pensions under the other countries
social security system.

'® Currently no one is receiving Orphan’s Benefit under a Reciprocal Agreement.

" Social Security (Exemptions under Section 105) Regulations 1998,




Providing stronger signals that the Supported Child Payment is fo be used to meet the
child’s needs

47 Children supported by these benefits are a vuinerable group and may not be fully aware of
what supports are available to them. MSD has considered how best to signal that the
Supported Child’s Payment [s for the benefit of the child. | propose to add a specific purpose
statement to the Supported Child's Payment provisions. This wili provide a strong upfront
message and complement the current provision that requires these benefits to be used for the
maintenance or education of the child or for their benefit. This lines up with the proposed new
name for the newly merged benefit, Supported Child’s Payment.

Changes fo the Emergency Benefit provisions

t*2 and

48 An Emergency Benefit may be granted to a client who is not eligible for'ansther benefi
is in hardship because they cannot earn enough to support themseives andtheir
dependants.” The reason they cannot support themselves determines the analogous
benefit'® which in turn sets the maximum rate of the benefit payable. For example a ¢lient who
meets all the qualifying criteria for Supported Living Payment except the resideney
requirement (i.e. hasn't lived in New Zealand continuolsly for 2-yearsywould be granted

Emergency Benefit at the Supported Living Paymentrate,

Renaming Emergency Benefit to Exceptional Circumstances Benefit

49 Emergency Benefit is the only main benefit that has notbeen recently reformed and renamed.
The use of the word “emergency’ creates the impression that Emergency Benefit is only
payable in an emergency such as following a nataral disaster. In fact, this benefit is paid in a
diverse range of circumstances; and in sofrie casas payments continue over an extended
period.

50 {would like to take this opportunity to rename it Exceptional Circumstances Benefit to better
reflect the purpose of the benefit < to financially support people who cannot qualify for any
other benefit. dueto their individual Gircumstances. The term “exceptional circumstances”
signals.thatthere is something exceptional in the client’s individual circumstances that mean
they \d¢-not qualify for any other benefit, but still need financial assistance.

The maximum<rate of Emergency Benefit paid should be a main benefif rate under the
Social Security Act

51 A majority (63%)" of Emergency Benefit recipients are aged 65 years and over and receive it
because they do not meet the residence criteria for New Zealand Superannuation or a
Veteran’s Pension (and are in financial hardship). The analogous benefit rate in these
circumstances is the appropriate working age main benefit — generally Jobseeker Support or
Supported Living Payment.

52 However, in the past Emergency Benefit has been granted at a New Zealand Superannuation
rate, which is higher than the rates for all other benefits.*® A judicial ruling from 2004

2 This includes New Zealand Superannuation or a Veteran's Pension.

™ An Emergency Benefit can also be granted, In the exercise of discretion, instead of or in substitution for a
Supported Living Payment, Scle Parent Support, or Jobseeker Support,

" The analogous benefitis the statutory benefit that best fits the client's reason(s) that prevents them from earning
a sufficient livelihood.

% All data in the Emergency Benefit section are as at the end of January 2015,

'8 veteran’s Pension is also pald at a higher rate.




53

54

confirmed that in rare cases, if the reason for the applicant’s hardship is age, the law currently
allows this."”

Aliowing people who do not qualify for New Zealand Superannuation or Veteran's Pension to
qualify for the same rate through Emergency Benefit effectively undermines the eligibility
requirementis for these benefits. Those requirements include 10 years residence in New
Zealand, of which & years must be after age 50.

| propose that the Act be amended to clarify that the analogous rate of benefit that is used to
determine the maximum rate of Emergency Benefit must be that of a main benefit under the
Act (s0 by definition would not include New Zealand Superannuation or Veteran’s Pension).
Although no one is currently receiving Emergency Benefit at a New Zealand Superannuation
or Veteran's Pension rate, and payment systems no longer allow the higher rate to be set, |
will include grandparenting provisions to protect any current recipients if necessary as part of
the transitional arrangements for the rewrite.

Aligning work obligations and sanctions for Emergency Benefit
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Unlike other benefits, Emergency Benefit clients do nothave default work or work preparation
obligations (specifically set out in the Act) due to the discretionary nature of the benefit and
the wide range of circumstances it can be granted for, Case managers) can apply conditions
to the grant of an Emergency Benefit that mirror obligationsn the analogous benefit. In
practice conditions of grant are rarely applied;as there is(no.automated system to support the
discretionary process and insufficient legislative support for sanctioning non-compliance so
the benefit must be cancelled (asthe grantwas conditional), or re-granted at a manually
calculated rate.

The lack of effective work @bligations for Emergency Benefit clients means some people on
Emergency Benefit who can-work are not supported to do so. This is inconsistent with the
purpose of the Act. | therefore propose to make sure that those clients who can work are
supported to do so@nd have obligations aligned to those of other beneficiaries.

Introducing discretion to apply-work or work preparation obligations, and associated sanctions, for
Emergency Benefit clients where they have capacity

57
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| propose torintroduce discretion to apply work or work preparation obligations and
associated sanctions to working-age clients receiving Emergency Benefit where the Chief
Executive determines they have capacity to seek, undertake, and be available for part-time
of fullime work or to prepare for work. This would enable other benefit settings to be applied
to thesé clients, such as target hours of work, obligation failures and the graduated sanctions
regime, and the 50 percent protection of benefit payment for parents. Where part-time or fuli-
time obligations are activated, clients would be streamed into Work Focused Case
Management or Work Search Support (and allocated to a case manager in accordance with
the prioritisation rules).

Given that work obligations are not appropriate for a large number of Emergency Benefit
clients, these changes support a work focus for Emergency Benefit clients who can work,
while retaining support for those who cannot. This will ensure equity across the benefit
system. The Act already includes a similar approach for clients receiving Jobseeker Support
on the ground of a health condition, injury or disability, who are assessed to determine
whether they have capacity to meet part-time work obligations.*

17 piltay v Chief Executive of the Ministry of Sacial Development (HC) CIV 2003 485 2626.
8 gaction 88F(2) and (4): Jobseeker support: obligations for beneficiaries.
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For this change to be fully effective it should be supported by automated systems to
administer the work obligations and sanctions. The cost of changing the current IT system is
estimated at $506,000 and outlined in the financial implications section of this paper.
However, even if manual systems continue in the short to medium term, the process for
applying work and work preparation obligations will be simpler as obligations will not need to
be set up as conditions of grant, and the associated sanctions and recompliance will no
longer require cancellation and re-granting of Emergency Benefit.

Allowing both parents in split care situations to receive Sole Parent Support
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Split care arises where parents are living apart and each parent has the care of at least one
child from the relationship, and both apply for Sole Parent Support. Since 1991 cnily one
parent can qualify for Sole Parent Support (or its predecessor, the Domestic Purposes Benefit
for solo parents) unless there is a Court order for day-to-day parentingdfivolving split care."

Spiit care is distinct from shared care where two parents who are living apart share the day-
to-day care of a single child. In this situation only the parent deemed\to have the greater
responsibility for the child can have the child taken into accoynt when determining their
entitlement to benefit assistance.?’ The rationale behind the shared care distinction, is that
one parent should be caring for the child and that the ‘ether parent should be available to work
full-time rather than being reliant on the benefit system. Yam not\proposing any changes to
the regime for shared care. Any move away-from the current approach to shared care would
have significant fiscal implications and could\mpact on work incentives.

In split care, if one of the parents ig already receiving Sole Parent Support the other cannot. If
both parents apply at the same time MSD must determine who the main caregiver of the
children was immediately before they separated. There is litle justification for this ‘first in the
door' approach and it cafibe difficdlt to decide which parent should receive Sole Parent
Support.

For the parent who €annot receive Sale Parent Support, and where they cannot meet the
obligations of Jobseeker Support and are in hardship and are not unable fo earn a sufficient
livelihood fofthemselves or theirdependents, they are generally granted Emergency Benefit (in
the farm) of Emergency Maintehance Allowance)*! analogous to Sole Parent Support. At the
end of Jantary 2015, 617 clients were receiving Emergency Maintenance Allowance on the
basis of split care actounting for 54 percent of all Emergency Maintenance Allowance clients.
The net restltis that both parents receive a benefit, paid at the same rate. This largely
circumivents the original rationale for not allowing both parents to be paid Scle Parent
Support,

| propose to amend the Act to remove the split care restriction in Sole Parent Support. This
would ensure statutory entitlement to benefit for both parents and more financial certainty for
their families, rather than relying on discretion.

A positive effect of this proposal is that appropriate work or work preparation obligations
would be applied to both parents based on the existing rules and infrastructure for Sole
Parent Support.

This change could draw greater visibility to the availability of benefit in split care situations (as
it would be more explicit in the legislation) and could mean some peopie arrange their

'® Section 20C: Sole parent support: split custody.
% Section 70B: Entitlement to benefit in cases of shared custody.
' Emergency Maintenance Allowance is an administrative subset of Emergency Benefit paid to sole parents.
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circumstances in order to receive a benefit. This can already happen now with one parent
receiving Sole Parent Support and the other Emergency Maintenance Allowance.”

67 MSD expect Sole Parent Support numbers to increase at the implementation of this change
as split care clients receiving Emergency Maintenance Allowance are transferred to Sole
Parent Support. Emergency Benefit numbers will go down accordingly.

68 As noted in the financial implications section of this paper, MSD estimates that the overall
impacts of this policy change will be fiscally neutral, or possibly slightly reduce benefit
expenditure, Work or work preparation obligations automatically apply to clients receiving
Sole Parent Support, and could see some clients moving into work and receiving income at a
level that would abate their benefit.

Reviewing the way that income is assessed and charged against benefits

69 The benefit system is designed to provide targeted financial assistance to families @nd
individuals at the time they need it. The approach to income is fundamentaf ta the design of
the benefit system as it is used to determine eligibility for ¢ertain benefits®, when a’person’s
benefit should start, and how much they receive each week

70 When people have income from other sources.such as paid work, their assistance may be
reduced or stopped. Clients have a duty to tellMSDof any change\in thelr circumstances that
will affect their benefit rate — such as starting work or changes in\income.”

MSD processed more than 1.3 millioriincome-related actions \fer beneficiaries and non-
beneficiaries in 2014

71 The Simplification Project wili transform MSD's service delivery model to provide simpler
transactional services, \The aim is for less time spent on repetitive tasks and paperwork and
more time helping clients to better social outcomes. The rewrite supports the Simplification
Project by removing legislative barriars to efficiency and modern service delivery.

72 This paperdsfocused ori-changés to primary legislation necessary to support the aims of
Simplification. To date officials have only identified one potential area for change to the way
incomeis treated\in the primary legislation — the stand-down and associated waiver
provisions.*> To ensure that the approach to stand-downs takes into account the revised
benefittargets, proposals related to stand-downs and waivers will be presented in the context
of advite on the Government’s manifesto commitments.

73  Mostofthe detail relating to the treatment of income is in delegated legislation (regulations
and Ministerial Directions). My officials are exploring the potential for efficiency gains through
changes to these instruments. | will report on proposais in this regard, at the time 1 report on
consequential changes to regulations arising from the rewrite.

% The risk is partly mitigated by the current voluntary unemployment stand-down of 13 weeks for work obligated
clients who quit their job, or are dismissed, without a good and sufficient reason.

= In raspect of Jobseeker Support, Youth Payment, and Young Parent Payment.

* Section 80A: Duty to advise of change of circuimstances affecting entitlement to benefit.

* The Business Case for the Simplification Project was agresd by the State Sector Reform and Expenditure
Control Cabinet Committee (SEC) on 10 December 2014,
B A "stand-down" is the pariod between the date someone becomes eligible for benefit and the date payment of
the benefit actuatly commences. All applicants for benefit are subject to a stand-down for one or two weeks
depending on their previous income, unless they qualify for a walver where the stand-down is not imposed.
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Supporting greater use of electronic communications

74

75

When the Act was drafted in 1964, communications were almost invariably in writing and
delivered by post. Some of the provisions in the Act still reflect that time of limited
communication options. The Electronic Transactions Act 2002 allows for electronic
technology to replace written communication (paper), where this is consented to and the
communication achieves the same effect (functionally equivalent to the present legal
requirements).

MSD officials are working with the Parliamentary Counsel Office to ensure the drafting of the
rewrite is up-to-date and permissive across the full range of communication methods. No
Cabinet decision is required to allow this work to proceed.

Support for the Investment Approach

76

An “investment” approach to welfare was introduced in 2013 as part of the recent welfare
reforms. The Investment Approach uses actuarial valuations to'help MSD to identify-where to
target support based on how long a person is expected toremain on benefit, and to
understand which supports and services will make the biggest difference-inimproving client
outcomes. In March 2014, | issued the Employment and'Work Readiness Assistance
Programme to guide the granting of special assistance for people who may be at risk of fong-
term benefit receipt in order to improve client-outconies. However, there is little visibility of the
Investment Approach in primary legislation.

The Investment Approach will be supported.in a rewritten purpose statement

77

78

79

The current purpose statement inthe Act®] includes reference to providing services to
encourage and help young persons fo move to education, training, and employment
recognising them as an‘atrisk group’) There is no such reference to working age people at
risk of long-termi benefitidependence- 1 am taking the opportunity to embed the objectives of
the Investment Approach in the purpose statement of the Act as part of redrafting. This will
support decisiong made by MSD to provide employment and work readiness assistance to
individuals ang groups wWho-are’'most at risk of long-term benefit receipt.

Reflecting thednvestment Approach in the purpose provisions in the Act should assist with
defending poticy against any human rights challenges arising from investment being made in
some clients and not others. The objectives of the approach will be more clearly prescribed by
law;, and g0 should provide the framework for justifying any prima facie discrimination.

MSD officials have instructed Parliamentary Counsel Office to draft a new purpose statement
incorporating the intent of the Investment Approach.

Human rights matters arising from the re-enactment of existing legislation

80

Prior to a Bili being introduced | am required to indicate that it complies with the rights and
freedoms contained in the NZBoRA and Muman Rights Act 1993. My officials have identified
two areas of the Social Security Act that may need to be changed, as the provisions if re-
enacted may not be able to be justified:

e  a provision which allows MSD to grant an Emergency Benefit on the condition that the
heneficiary complies with reqguirements to undertake medical or other treatment and

s advantageous provisions for people who are totally blind.

7 Section 1A: Purpose.
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Provision allowing MSD to require people to undergo medical treatment

81 There is an unused provision in the Act which gives the Chief Executive discretion to grant an
Emergency Benefit on the condition that the beneficiary complies with the Chief Executive's
requirements in regard to undertaking medical or other treatment, This is likely to be
inconsistent with the right to refuse to undergo medical treatment set out in section 11 of the
NZBoRA. The provision was introduced as part of the 1938 Act.

82 ltis unlikely the limit on the right to refuse medical treatment would be justifiable, so | propose
that this provision be removed from the Act.

83 Today there are other, more appropriate, legislative mechanisms to support medical
treatment being provided where a person does not have capacity to make decisions, or where
they may constitute a threat to the public if not treated. For example under the Mental Health
{Compulsory Assessment and Treatment) Act 1992.

Advantageous provisions for totally blind people

84 Provisions in the Act giving preferential treatment to pgopleg who are tetally hiind, compared
with the treatment of other people with other forms of ‘disability or health condition, may be
inconsistent with the NZBoRA. The provisions inciude:

e  Automatic eligibility to benefit — A fotally blind person can‘be granted Supported
Living Payment®? without having to establish that they are permanently® and severely
limited in their capacity to work. Alhother people ¢an 'only access Supported Living
Payment if they have proyencthis limited capacity o work.

e No ‘hours of work’ test < Under the ¢riteria for being severely limited in capacity for
work, people who are able to regufarly work 15 hours a week or more in open
employment areé not eligible for Supported Living Payment except if they are totally blind.
There will be'some Supported Living Payment recipients who are totally blind and
working fulMime:

s  Additionalincome exemption®' — Supported Living Payment clients can have $20 of
personalincome (éarnedby their own efforts) exempt from the income test, with a
further discrationany exemption for clients with “severe disablement”. Totally blind clients
have all personal income exempt — so they can still receive a full rate of benefit despite
receiving high-wages or salary.

e _Blind subsidy® — An additional aliowance of 25 percent of their average earnings (from
any.occupation) can be paid to a totally blind person who is receiving Supported Living
Payment. There Is a limit on the total income that can attract this allowance, known as
the “blind subsidy”.®® There are no provisions similar to the blind subsidy for other
seversly disabled clients.

85 | met with individuals from the Disabled People’s Organisations to inform my thinking on this
issue. They explained that blind people fought for these provisions to meet some of the

% Section 40B(1)(a): Supported living payment: on ground of sickness, injury, disability, or total blindness: efigibility
and ineligibility,

% Referances in this section to Supparted Living Payment are to Supported Living Payment an the ground of
sickness, injury, or disability or total blindness.

% permanent for this purpose is defined in the Social Security (Supported Living Payments Benefit) Regulation
1998 as being for two years or more.

3 Schedule 6(1) proviso (a) and (b) Rates of supported living payment.

3 Section 40J: Supported fiving payment: subsidy on totally blind beneficiaries’ earnings.

33 As at 1 April 2015 these limits were $18,140.72 a year or $348.88 (gross) per week for clients who are married,
in a civil union or de facto relationship and $20,417.28 a year or $392.64 (gross) per week for single clients.
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86

87

additional costs of disability, These provisions have been successful in incentivising work for
people who are totally blind, and mechanisms to meet the additional costs of disability should
be made available to all disabled people.

| have considered this issue and decided to retain these provisions until some broader work is
undertaken to better understand the additional costs of disabhility, existing mechanisms to
meet these, and the responsibilities of the government, individuals and others to meet these.
These provisions are very long-standing (pre-dating the 1938 Social Security Act), and
provide additional support to a disadvantaged group. | acknowledge that as the provisions
don't apply equally to all disabled people, they are likely to be inconsistent with the NZBoRA.

There is an opportunity to include some work on the additional costs of disability, existing
mechanisms to meet these, and the responsibilities of the government, individuals and others
to meet these costs as part of the revised Disability Action Plan. | intend to bring together a
group of the relevant Ministers to discuss how we could approach this work, including the
involvement of Disabled People’s Organisations and other disability stakeholders. The
process to identify new actions will start in June 2015.

Consultation

88

89

90

The following agencies have been consulted in the preparation‘of this paper: the Ministries of
Health, Education, Justice, Business, innovatiot and Emplaymert, and Pacific Island Affairs;
the Ministry for Women, the Treasury, Te PuniKakiri, Accident Compensation Corporation
and State Services Commission. Comments from these agencies have been incorporated into
the paper. The Department of Prime Minister and Cabinet has been informed.

Officials have been working closely with the Law Commission, Parliamentary Counsel Office
and Crown Law Office on the overarching design and structure of the rewrite Bill, consistent
with the principles agreed by Cabinet, and wili continue to do so.

| also met with individuals from the Disabled People’s Organisations to inform my thinking
about the-approachto the provisions for the blind.

Financial implications

91

92

Some of the proposals in this paper involve implementation costs. The total cost of IT
changes tequired to give effect to the rewrite package is estimated at $1.8 million. This figure
is brokendown for each of the proposals in this paper Table 1 below. The total costis
reduced by $220,000, as there will be economies of scale from making all the IT changes
together.

It should be noted that these costs are likely to be an overestimation, as they are based on
current systems and:

e  several core systems are moving to a simpler and more sustainable format this year;
and

¢  the changes are likely to be combined with other changes required to give effect to the
Simpiification Project and Government’s manifesto commitments.
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94

95

Table 1: Indicative IT costings based on current systems

¢ merge Orphan’'s Benefit and Unsupported Child's $374,622
Benefit and transition existing clients onto the new

Orphan's Benefit and benefit
the Unsupported « rename the newly merged henefil to Supported $410,449
Chitd’s Benefit Child's Payment
» create new ‘settling-in’ exemption $323,972
« changing name of Emargency Benefit to $434,300

Exceptional Circumstances Benefit

Emergency Benefit «+ aligning obligations and sanctions for the $506,000

Emergency Benefit with ofher main benefits

Cost of package if IT changes are made individially [\$2,049,343

Cost of package if IT changes made together $1,829,343

There will be other costs such as communications costs (ircluding changes to application
forms, brochures etc.) required due to changes to qualifications and-ebligations, and benefit
names. All costs will be met or managed (for example by relying onmanual systems in the
short to medium term) within baseline without fiscal implications.

The proposal to allow both parents in split care’situations te be eligible for Sole Parent
Support is likely to be cost neutrator resultin small savings: Clients receiving Sole Parent
Support with part-time obligatiohs (where the youngest child in their care is over the age of 5)
will be eligible for streaming into-active case management and are likely to receive more
intensive support to find @nd retain employment) compared with other Emergency Benefit
recipients who receive general case-management. As Sole Parent Support clients there is a
higher probability that\a praportion of-these clients will gain employment and have their
benefit abated duetoincome earned.

A very small number of Emergency Benefit applications are declined due to not meeting the
hardship test(3 declines'in2014), so removing the hardship criteria is not likely to result in
large riumbers being eligible for Sole Parent Support who were not eligible for Emergency
Benefit.

Humanrights implications

96

Social’gecurity legislation is inherently discriminatory as it targets limited assistance to those
who need it most - but that does not necessarily mean that it is inconsistent with the NZBoRA.
Legislation that may limit the rights contained in NZBoRA, does not breach the NZBoRA if it
can be reasonably justified. A final view on whether the rewrite Bill is consistent with the
NZBoRA will be determined once the final Bill is drafted.

Supporting more efficient and effective use of redirections of benefit payments

97

08

The proposal to allow for specific client circumstances to be identified for compulsory
redirection of benefit payments, may appear to prima facie limit the right to be free from
discrimination, including on the grounds of employment status.

The proposal that compulsary redirections apply to social housing clients is based on housing

being an essential need. This proposal aims to reduce the risk of eviction or homelessness for
social housing tenants, due to not being able to meet their rental commitments. Social
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housing is allocated according to a client's eligibility for social housing, their housing need and
their priority rating. Eligibility to social housing is limited to clients who are determined fo be ‘at
risk' or 'in serious housing need’. Ensuring these clients maintain stable accommodation will
have positive social and economic outcomes for this vulnerable group. In light of these
reasons, the prima facie discrimination is likely to be justifiable.

99 Specific client circumstances will only be identified in regulations, where such an intervention
would lead to positive outcomes for clients.

Changes to the Emergency Benefit provisions

100 The proposatl to restrict the rate of Emergency Benefit payable to a main benefii rate may
appear to prima facie limit the right to be free from discrimination, including on the basis of
nationality or citizenship as many of the clients aged 65 and older were bom overseas:
However, this proposal also affects clients born in New Zealand who do niot meet the
residence criteria for New Zealand Superannuation or Veteran’s' Petision,

101 New Zealand Superannuation is a universal benefit avaitablg to people aged 85, and over,
who meet the residency requirements. The residence criteria (10 years from age 20 and 5
years from age 50) reflect that a person who has beerin New Zealand\for this period or
longer has made a contribution to New Zealand\(as a\worker, as a carey or contributor to their
community etc.) and it is appropriate that they receive universal superannuation from age 65.

102 To allow some people aged 65 and over who don't meet the residency requirements to
receive Emergency Benefit at the higher New Zealand\Superannuation or Veteran’s Pension
rate undermines the eligibility criteria, As suchthe restriction proposed is likely to be
justifiable.

Human rights matters arising frant the re-enactment of existing legislation

103 The proposals to remove an outdated provision allowing MSD to grant an Emergency Benefit
on the coridition of complying with requirements as to medical or other treatment aims to
improve sonsistency withh NZBoRA and as such does not raise any further human rights
CONCEins.

104 The humarirights isstes associated with retaining the provisions for people who are totally
blind are-discussed separately in this report.

Legislative implications

105 The changes in this paper require amendments to the Social Security Act 1964. | propose to
introduce a Bill rewriting the Act by December 2015 for implementation starting late 2016 or
sarly 2017. The rewrite Bill has a category 5 priority on the 2015 Legislation Programme (to
be referred to a select committee this year).

Making minor decisions

106 As MSD, in conjunction with the Parliamentary Counsel Office go through the redrafting
process officials will inevitably come across parts of the Act where the policy intention is not
well supported, including previous drafting errors or omissions. To ensure that progress is not
slowed down or impeded, and that Cabinet's time is not unnecessarily taken up, 1 ask that you
authorise me to make technical or minor policy changes (including transitional arrangements}
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required fo finalise draft legislation in keeping with the overall policy aims of the rewrite. 1 will
consult other Ministers as appropriate.

Regulatory impact and compliance cost statement

107 The Regulatory Impact Analysis (RIA) requirements apply to this proposal. As such a
Regulatory Impact Statement (RIS) has been prepared and is attached to this Cabinet Paper.

108 The Regulatory Impact Analysis Team (RIAT) has reviewed the RIS prepared by MSD and
associated supporting material, and considers that the information and analysis summarised
in the RIS meets the quality assurance criteria.

109 Although the conclusion in the RIS as regards the treatment of people who are totally blind is
not in line with the proposals in the Cahinet paper, the RIS contains sufficient evidence and
analysis to enable an informed decision to be made on this, as on otheraspects of the

proposed rewrite at the state. RIAT notes that further consideration wilhbe- given {o this peint
in the context of the revised Disability Action Plan.

Gender implications

Updating Orphan’s and Unsupported Child's Benefit legisiation
110 While Orphan’s and Unsupported Child's benefit are gender neutral, they are paid lo

caregivers who are overwhelmingly female < 87 pércentofall Orphan's and Unsupported
Child's benefit caregivers are female.

Changes to the Emergency Benefijl\provisions
111 While the proposalto allow botkiparents in a split care situations to be eligible for Sole Parent
Support is gender heutral, the overwhelming majority of clients receiving Emergency

Maintenance Allowance in'this situation are male (82%, 504) compared with female (18%,
113). The proposal is positive as it allows both parents to be treated the same.

Disability perspective

112 Thereareno proposals that have disability implications. The disability perspective issues
associated with the blind provisions are discussed separately in this report.

Publicity

113 1 wili work with officials to consider options for publishing this paper on the Ministry of Social
Development website.

Recommendations
114 Itis recommended that the Committee:
1 note that Cabinet invited me to report to the Cabinet Social Policy Commiittee with
proposals for policy changes to include in the rewrite of the Social Security Act 1964,

and proposals to mitigate any human rights risks that may arise from re-enacting the
legislation [CAB Min (13) 21/6 refers];
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Supporting more efficient and effective use of redirections of benefit payments and the use
of payment cards {(pp 4-6)

2

agree that the rewrite Act introduce a regulation making power to identify specific client
circumstances where compulsory redirection of benefit payments is appropriate in order
fo ensure positive outcomes for clients;

agree that the Ministry of Social Development must redirect the benefits of the clients
who fall within the description identified in such regulations enabled in recommendation
2 above, for the specified kinds of costs identified in those regulations;

agree that clienis will have review or appeal rights in respect of a decision that a client
meets the specific client circumstances identified in regulations for compulsory
redirections of benefit payments;

note that beneficiaries in social housing tenancies will be the firstcircumsiance identified
in regulations for compulsory redirection of part of their benefit to pay their rent;

note there is a wide discretion as to the method of paying benéfits, exceptas prescribed
for money management for Youth Support Payment clients;

note the wide discretion as to the method okpaying benefits will be rétained in the
rewrite Act;

Updating Orphan’s and Unsupported Child’s Benefit legislation {pp 6-8)

8

10

i1

12

agree that Orphan’s and dnsupported Child benefils be merged into a single benefit in
the rewrite Act;

agree that the newly-merged bernefit be named Supported Child’s Payment,
agree that step-parents will not be eligible to receive the newly merged benefit;

agree thab step-parents\who currently receive Orphan’s Benefit be protected through
grandparenting provisions;

note that a\purpose statement will be introduced to the newly merged Benefit provisions
to provide stronger signals that the payment is to be used to meet the child’s needs;

Changes to) Emergency Benefit provisions {pp 8-11)

13

14

15

16

agree that the Emergency Benefit be renamed the Exceptional Circumstances Benefit,

agree that the rewrite Act clarify that the analogous rate of benefit that is used to
determine the maximum rate of Emergency Benefit must be that of a main benefit under
the Act (so would not include New Zealand Superannuation or Veteran's Pension);

note that primary Emergency Benefit clients can have conditions of grant that are similar
to the work or work preparation obligations of the analogous benefit, though in practice
these conditions are rarely applied or enforced due to reliance on manual processes and
insufficient legislative support for sanctioning non-compiiance;

note that the current manual process for adding conditions of grant (described in
recommendation 15) means that Emergency Benefit clients are freated inconsistently
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from clients receiving statutory main benefits in terms of their expectations to look for or
prepare for work;

17 agree that the rewrite Act introduce a discretion to apply part-time or full-time work test
obligations or work preparation obligations, and the associated sanctions policy, to an
Emergency Benefit client where the Chief Executive determines they have capacity fo
seek, undertake, and be available for part-time or full-time work or, if not, to prepare for
work;

18 agree that the rewrite Act allow both parents in split care situations to be eligible for Sole
Parent Support;

Reviewing the way that income is assessed and charged against benefits (p 11)

19 note that much of the detail relating to the treatment of income is indelegated legislation
and that officials have only identified initial stand-downs and waivers'as an afrea that
could be changed in the rewrite Act;

20 note proposals related to stand-downs and waivers will be presented to yau along with
further advice on our manifesto commitments;

Supporting greater use of electronic communications (p 12)

21 note the rewrite will ensure the language.used in tha \Betis modern and permissive
across the range of communication methods;

Support for the Investment Approach (p 12)

22 note the rewrite Actwill-include theobjectives of the Investment Approach in the
overarchingPurpose statement;

Human rightsCrisks arising from the re-enactment of existing legislation (pp 12-14)

23 \note that the-Social Security Act 1964 includes an unused provision, allowing the
Ministry. of Socigl Development to grant a person an Emergency Benefit on the condition
that the persorrcomplies with any regquirements of the Chief Executive in regard to
receiving medical or other freatment, that may be found in breach of human rights
legistation;

24 -agree to remove the provision concerning the ability to require medical or other
treatment in the rewrite Act, to improve consistency with human rights legislation;

25 note that people who are totally blind are given preferential access to the Supported
Living Payment and other financial incentives compared to other people, including
people with other forms of severe disability, that may be found in breach of human rights
legislation;

26 note that | met with individuals from the Disabled People's Organisations and they
explained that these provisions are seen as a mechanism for meeting some of the
additional costs of disability,

27 agree that the provisions applying to people who are totally blind be retained in the
rewrite Act at this time;
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28 note that there is an opportunity to include some work on the additional costs of
disability, existing mechanisms to meet these, and the responsibilities of government,
individuals and others in meeting these costs as part of the revised Disability Action
Plan;

Next steps

29 authorise the Minister for Social Development in consultation with other Ministers as
appropriate, to make technical and minor policy changes, including any consequential
changes or transitional arrangements required, to finalise draft legislation in keeping with
the overall aims of the rewrite;

30 note that Cabinet invited the Minister for Social Development to establish an expert
reference group, and that my officials are preparing advice on op for testmg the
draft rewrite legislation with a small group of experts prior to int

31 invite the Minister for Social Development to issue draftl
Parliamentary Counsel Office to give effect to these re com tlons

32 note that | will work with officials to consider o blls a er on the
Ministry of Social Development website;

33 note the Ministry of Social Deve]op mentatlon costs

assoclated with the proposals in \@ |th|§§ selmes.
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v %:
@@ @K% the advantageous provisions for people who are blind

are likely to breach human rights legislation
X e the discretion to exempt personal earnings of people
% with severe disablement from the benefit income test.
@ Advantageous provisions for people who are blind
are likely to breach human rights legislation

Option 1A: remove the “blind provisions” with grand-
parenting provisions so no current recipient loses

People who are blind get much more generous treatment on
benefit than people with other serious disabilities.

e For example they can work full-time and get Supported
Living Payment, with no reduction in their payment, no
matter how much they earn.

Officials have found no justification for the more generous
treatment of blind people - costs of working are higher for
people with some other disabilities.

Blind people applying for a benefit after the change would be
treated the same as other disabled people - those who are

Bowen State Building, Bowen Street, PO Box 1556, Wellington — Telephone 04-916 3300 - Facsimile 04-918 0099



already receiving Supported Living Payment on the basis of
being blind will retain the provisions through grand-parenting.

There is more appropriate and fair support that can meet the
additional costs of disabled people who are working. These
costs can generally be met through Disability Allowance,
Support Funds and other employment support, including
subsidies.

We recommend that you support option 1A: remove the “blind
provisions” with grand-parenting provisions so no current
recipient loses

Option 1B: retain the "blind provisions”

The provisions are long-standing - they have existed since 1924
- and advantage a group of disabled peo

If they are re-enacted through the the
continue to be lawful, despite the t hey ably be
found to be inconsistent with

We recommend that you n 1B to retain

remove the “blind pr

Discretion to pe garnings of people
with severe e e the benefit income
test
cret/on
et| anagers to exempt some or all of the
naI people with severe disability from the
com enefit assistance requires judgements to be

made t e severity of the person’s disability, their costs of

mpared to a non-disabled person, and the effort they

o make in order to work. Exempting an amount from the
eneﬂt income test may mean the person gets to keep a bit

more of their benefit, but the amount involved will be less than
their costs of work.

There is more appropriate and fair support that can meet the
additional costs of disabled people who are working. These
costs can generally be met through Disability Allowance,
Support Funds and other employment support, including
subsidies.

We recommend that you support option 2A: remove the
discretion to exempt personal earnings of people with severe
disablement from the benefit income test.

Option 2B: retain the discretion

The exemption is available to any disabled person who receives
benefit assistance, so it does not breach human rights
legislation. Around 100 people currently have the exemption.

While decisions required are complex, it still assists some



Key issues

people while they remain on benefit.

We recommend that you do not support option 2B: retain the
discretion.

Advantageous provisions for people who are blind

Option 1A: Removing the “blind provisions”

The "blind provisions” allow a totally blind person to get a full
benefit while working full-time

A person automatically qualifies for the Supported Living
Payment if they are totally blind - their work capacity is not
assessed. Any other disabled person is assessed to see whether
they can regularly work 15 hours a week or more - if they can

they don‘t qualify.
The earnings of a blind person don't aff e rate oft@y
Supported Living Payment - they ¢ muc they like
and still get a full rate of benefit. % of other disabled
people start to reduce the rateof theirbenefit eir non-
benefit income rises above week.
g Pay th'e grounds of
hé poli es will have their

-parenting provisions -

d totally blind recipients.

n?be paid when total income from all
g the benefit and all other assistance is no more
; currently $348.86 a week (plus $43.78 for a

the total,people who need more welfare assistance can't get as

But when the person’s total income hits the set limit, every
extra dollar of income, whether wages or welfare assistance,
reduces the subsidy by a dollar - the person is stuck on that
income level. There is no incentive for them to work more,
unless they can earn enough to lift their earnings well over the
limit.

arnings subsidy.
@ he earnings subsidy is meant to encourage a person to work.

Anyone getting the subsidy at the time the policy changes will
be protected by grand-parenting — currently no-one is getting
it, but people could still apply until July 2017 and get this
protection.

The "blind provisions” are likely to breach human rights
legislation

There is no evidence that costs of work are higher for people
who are blind than they are for other severely disabled people -



the evidence is that their costs, on average, are actually lower.
The Cost of Disability Final Report1 shows that people with
physical and mental health impairments have higher costs
associated with living an ordinary life in the community than
people with vision impairments.

It is unlikely that the provisions that advantage only blind
people can be justified. If they continue in the Rewrite Bill they
are likely to be declared inconsistent with the New Zealand Bill
of Rights Act 1990.

In limited consultation, individuals from Disabled People’s
Organisations supported the proposal to remove the "blind
provisions”

Cabinet agreed to delay a decision on the “blind provisions” to

allow time to consider other ways of sup g disabled-person

in work and for limited consultation wit sector.
e@ysulted.

organisations. s9(2)(ba)() @ %

Disabled People’s Organisations r s
They were not able to consult with

S Al
e C o e
udes towards people with disabilities. As

Support Funds, people can access up to $16,900 per
nnum to help them find and/or stay in work2. Data shows that
ision impaired people receive proportionately the largest
amount of funding under Job Support for 2014/15.

% ii Officials are working on advice on how to enhance Support

Funds to:
. streamline administration

. provide more information to employers and disabled
workers about how the funds can be used

1 The Cost of Disability Final Report - DRC (Disability Resource Centre Auckland Inc.). This project was
co-funded by the Ministry and the Health Research Council of New Zealand, and conducted by the
Disability Resource Centre, in collaboration with the University of Auckland. Published in 2010. The
research included only costs of accessing education, employment, health care and community based
support services, but not costs incurred within those services. The costs represent additional resources
disabled people need to access these services (eg transport and communication support).

2 As part of the Job Support component of Support Funds. Funds for training and self-employment are
also available under Support Funds.



. make an appropriate level of funding available.

Option 1B: retain the "blind provisions”

The “blind provisions” assist a group of disabled people. They
have a very long history. They were the first social security
measures introduced for disabled people in New Zealand.

The provisions could be re-enacted in the Rewrite Bill. Even if
they are identified as being inconsistent with the New Zealand
Bill of Rights Act, it would still be lawful under the Act to provide
the advantages only to blind people.

s9(2)(h)

Option 2A: remove the “"sever :‘g@en ” e@ohon
The Ministry of Social Deve/ has dis
some of the income of severelydisabled
The discretion allow sre @ e or all of the
income “derived onal rt"\of-a’ severely disabled
person. It was he ialSecurity Act in 1972, to
recognise th sts that going to work
rely disabled. At that time, only
orms of severe disability, but there may be good

involve
the bli isi ace - and they did not help
er removing it.

€s.
state page four of this aide memoire, there are now
ot pports are now in place to help disabled people to find
)

d>maintain employment.

eti disregard

ople

C

he “severe disability” exemption only helps people getting
welfare assistance

Having the exemption allows a person to keep more of their
benefit assistance while working. But that reduces the incentive
for the person to move completely off a main benefit.

For example, the income test for Supported Living Payment
starts slowly reducing the benefit when income exceeds $100 a
week. An extra $20 a week exemption applies to their personal
earnings -so they can have $120 a week of income without their
benefit being reduced. The severe disability income exemption
increases the amount they can earn before their benefit starts
to reduce. So, a person with a severe disability exemption of
$50 a week could earn $170 a week with no reduction in their
benefit.

The exemption also applies to the income tests for other benefit
assistance such as the Accommodation Supplement and
Temporary Additional Support.

It is claimed by few people — and they will be able to keep it as



long as they stay in their job

Only around 100 people are getting the severe disability income
exemption. They will be protected by grand-parenting measures
- they will not lose the exemption until they leave their current

job.

Removing the exemption would simplify administration

The removal of the exemption will simplify administration - the
severity of their disability and the amount of income exempted
for each person must be considered. The additional costs that
person faces when working compared to a non-disabled person
has to be estimated, and the amount of effort required for them
to work.

An additional amount can be exempted to recognise effort. In

practice case managers applying the discretion usually take only
actual work-related costs into account ting t

exemption. Measuring and setting e to(effort adds a

lot of complexity to the administr the exempti
The complexity and discreti § ption leads

r situations. The
to people whose

their benefit ($120-< 3 on Supported Living
Payment).

Option 2B: n severe disablement “exemption
Th < ome disabled people
%ﬁ%m t from the income test that applies to their
v benefit
commend that you support option 1A: remove the “blind
o X rovisions” with grand-parenting provisions so no current
X recipient loses and that you support option 2A: remove the

disablement from the benefit income test.

discretion to exempt personal earnings of people with severe
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SOCIAL SECURITY ACT REWRITE — ADDITIONAL POLICY OPTIONS

Proposal

1

| am seeking your decisions on three additional options for changes that could be
included in the rewrite of the Social Security Act 1964 (the Act).

The first option concerns a current group of provisions, datin to 192 at my
officials conS|der will be found to be inconsistent with N ICPI’I
legislation®. | seek your decision on whether or not to r ro |s that
advantage people who are totally blind. If you deC| o re ve e o, opose
grand-parenting arrangements so that current r s wou e to be entitled
to receive Supported Living Payment und tage tlons that
currently apply to them. @

The second option concerns a S|m on A of the Act) that exempts
some income earned by sever the income test that affects
the rate of benefit paid. Agait, g d par gements would protect current
recipients if you choose t

Beneflt f x gik

(/,,

The third option co ] 5-eligibili Parent Support to single carers being paid

Orphan’s Ben ' apported: ’s Benefit®. Introducing a single rate of Sole

Parent Support and a Iowin ients of Orphan’s Benefit and Unsupported Child’s
p

rovide the appropriate work obligations and rate of

Executive su

5

fthe rewrite is to modernise the Act so that it is easier to navigate, use
GC tand. It is largely policy neutral.

In June 2015, as part of the rewrite of the Act, officials identified that provisions
(dating back to 1924) for totally blind people are likely to be found inconsistent with
human rights legislation. These provisions give advantageous treatment to totally
blind people, compared to treatment of other disabled people [SOC Min (15) 12/1].
There are currently 1,049 people who receive Supported Living Payment on the basis
of being totally blind.

! New Zealand Bill of Rights Act 1990 and Human Rights Act 1993.

% The term “current recipients” in this paper includes people receiving Supported Living Payment on the
ground of total blindness (or people receiving the income exemption under section 66A or the “blind
subsidy”) before the new Act comes into force and also to people who apply (and are eligible) for that
beneflt exemption or subsidy, but not yet granted it, before the new Act commences.

% In the new Act, these two benefits will be merged into a single benefit called Supported Child’s Payment.
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15

Cabinet decided to retain these advantageous provisions until Ministry of Social
Development (the Ministry) officials completed work to understand the additional costs
of disability in employment, the mechanisms to address these costs, and to identify
options for change [SOC Min (15) 12/1].

This work identified that a range of mechanisms are now in place to meet the
additional costs of disability for disabled people in employment. The main mechanism
is Support Funds administered by Workbridge on behalf of the Ministry. Support
Funds provide funding for a range of accommodations including transport, technology,
and support people.

Removing the advantageous Supported Living Payment provisions for totally blind
people from the Act (with grand-parenting arrangements for current recipients) would

improve compliance with human rights legislation. The provisi llow totalty blind
people to receive a full rate of Supported Living Payment r. of their hours of
e pai 5@9 per cent

work or earnings. Over a limited range of income, they
subsidy on their workforce earnings.
oL 7 S

g@‘ii{te : \@man rights
legislation. They do not apply to other dis le, &r\/r\%y ave higher
disability-related costs of employment. \X &V&

Do
rea

e g\%ectiveness of Support Funds.
ﬁ;sy unds resulting in more cost-

how these funds can be used, and

Q)s. i é}&n that section 66A of the current Act is also
rnmeﬁ%ﬁi ies to reduce long term benefit dependence. It
e income earned by severely disabled people from paid

th% ion of the benefit rate. That provision could be removed
¥l g

It is likely that the provisions will be found to b

Ministry officials are undertaking wi

As part of this
inconsistent wi

rand-parenting arrangements for current recipients.

the rew
| have co i’é\%v& Disabled People’s Organisations (DPOs) representatives. They,
as indivi r% pport the proposals to remove the advantageous Supported Living
' rovisions for the totally blind and section 66A with grand-parenting
[ nts and proposed improvements to Support Funds. DPO representatives
that the status quo is no longer justifiable or desirable. Wider public

consultation, on this and other options set out in this paper, could be considered as
part of the legislative process.

As part of the rewrite, Cabinet also decided to consider some changes to Orphan’s
Benefit and Unsupported Child’s Benefit [CAB Min (13) 21/6)]. Orphan’s Benefit and
Unsupported Child’s Benefit provide financial support to the carer of a child whose
parents cannot support them due to family breakdown, parental iliness, incapacity, or
death.

Under the Act, single carers who are paid Orphan’s Benefit or Unsupported Child’s
Benefit are not eligible for Sole Parent Support unless they are also caring for another
dependent child under 14 years of age. As a result they have different work
obligations compared to sole parents with children of the same age. If placed on
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Jobseeker Support they generally* will be required to seek full-time work; as an
alternative they may be placed on Emergency Benefit where often no work or work
preparation obligations are applied.

To better align the work obligations of these carers, the eligibility for Sole Parent
Support could be amended so that single carers being paid Orphan’s Benefit or
Unsupported Child’s Benefit can receive it. A single rate of Sole Parent Support would
be introduced so they would be paid at the same rate they would receive as a single
person receiving Jobseeker Support. The carers would then have the same work
obligations as sole parents in similar situations with children of the same age.

Background

17

18

The largely policy-neutral rewrite of the Act is being underta i prov
accessibility and ease of understanding. Drafting of a Iat

Rewrite Bill is being finalised. A general summary of th&a esy pect to
see in the rewrite Act is attached as an Appendix. %

There is an opportunity to include some furt cha rewrlte Three
options for policy change are set out in t X

Some current provisions in the Act glve% geo nt to totally blind people

19

Ministry officials have advi e that so%?g% ions in the Act (dating back to

1924) for totally blind p elyio: d inconsistent with human rights
legislation. The provisions: g ageous treatment to totally blind people,

] her\%se, including other disabled people, are:
s upported Living Payment on grounds of

onisg
, or d%t\@without having to establish they are permanently and

i pacity to work. All other disabled people have to
city to access Supported Living Payment

rson, who regularly works 15 hours a week or more, including full-
n still receive Supported Living Payment. Other disabled people who
ork more than 15 hours or more are not eligible for Supported Living

e as an incentive to personal effort, the personal earnings of a totally blind person
on Supported Living Payment are exempt from the benefit income test — so a
blind person can still receive a full rate of benefit irrespective of their level of
wages or salary. Other Supported Living Payment recipients can only have $20 of
their personal earnings exempt from the income test

e an additional allowance of 25% of their average personal earnings can be paid to
a totally blind person in receipt of Supported Living Payment (this is known as the
“blind subsidy”). There is a limit on the total income that a person can receive
and still access this allowance. Other Supported Living Payment recipients are
not eligible for this type of ‘top up’.

* A part-time work obligation may apply if the carer has a health condition or disability that limits their
capaC|ty to work but part-time work is achievable.
Currently total income including the benefit and subsidy cannot exceed $20,417.28 a year.



20 In June 2015, Cabinet decided to retain these provisions until Ministry officials
completed work to understand the additional costs of disability in employment, the
mechanisms to address these costs, and to identify options for change [SOC Min (15)
12/1].

21 The advantageous provisions for the totally blind were introduced in 1924, a time
when there was not the technology and other support available to assist totally blind
people to work. Since this time, more inclusive mechanisms have been put in place so
all disabled people can participate in sustainable employment and be supported to
become independent of the benefit system.

22 Many of these mechanisms are funded by Government through agencies including
the Ministries of Social Development and Health, the New Zeala@'ransport Agency

and the Accident Compensation Corporation. &\
S
htthese

23 | met with DPO representatives who told me that blind ginally §Q
advantageous provisions to meet the additional co%g ity in %?nent.

Historical records also show that these provisio§§ re offered t

~—_

result of their impairment, they were unable to prop

,{'

encourage employment. @ %@)

A similar provision exempts some of the\n i%&arn d b()gbled people from benefit
income tests - %

24 There is discretion in secti @f th A% ople with “severe disablement” to
have all or part of their@@r i@s mpted, but it is not an automatic
entitlement®. Employment-relate

deciding whet O@@wpt y

be exempt. ’_@ X

Ed extra effort are taken into account when
25 The exempti n be applied to all main benefits, including work
[ %ﬁ eker Support, however most clients claiming the exemption
h
g

ional income, and if so how much income should

focused’e

are in receipt ported Living Payment. One hundred and three clients’ are
the exemption.

26

ts legislation, there are now better ways of supporting disabled people in

empldyment. The rewrite provides an opportunity to consider whether to continue this
provision into the new Social Security Act.

Improvements to Support Funds will ensure the right support is in place for disabled people
in employment

27 Removing the blind provisions and/or section 66A would need to be supported by
mechanisms to help meet the additional costs of disability in employment work more
effectively.

®In exercising discretion case managers take into account matters such as work related costs when deciding
to exempt any additional income, and if so how much income should be exempt.

" As at the end of September 2015. Limitations with the Ministry’s payment system mean the section 66A
figures are indicative only.



28 Ministry officials are undertaking work to improve the effectiveness of Support Funds.
Improvements to Support Funds are expected to reduce costs through more
streamlined and cost-effective administration and processes.

29 | expect advice from my officials in the first quarter of this year on options for change,
including ways to:
¢ simplify and make administration processes more cost-effective

e improve clarity and provide more information about how Support Funds can be
used to help employers and employees

e ensure the level of funding is appropriate to meet the additional costs of disability
in employment for all eligible disabled people in employment.

30 Decisions on options to improve Support Funds will be madei ctive @:f%iisions
on the advantageous provisions for the totally blind and | frofm th t.

31 If you decide to remove the advantageous blind provisions;.or t se66A
exemption or both (as discussed in the options set out-below); ose to reinvest

resulting savings in changes to Support Fu ill e funding that is
currently available for additional costs of@ tyin e t is still available for
ive

this purpose and can be distributed e (o Il disabled people who
access Support Funds. x

Work obligations for agroup o Orphan’s Benefit or Unsupported
Child’s Benefit for a child in@bg

32 Orphan’s Benefi kppp n&%il s Benefit provide weekly financial support to
the carer of a ose p S cannot support them due to family breakdown?®, or

pacity, or th®. The two benefits serve a similar purpose —

parental il S,
providing<i | sup ards the cost of caring for a child who is not the carer’s
own@ ?

\that child into account

33 InJune20 iret identified Orphan’s Benefit or Unsupported Child’s Benefit as an
area for lal policy change as part of rewrite of the Act [CAB Min (13) 21/6)]. |

propos align the work obligations of single carers receiving Orphan’s Benefit or
Un@:} d Child’s Benefit with sole parents in the benefit system. Under the Act,
thereis‘a small group of single carers, who are paid Orphan’s Benefit or Unsupported
Child’s Benefit for the care of children, who have different work obligations compared
to sole parents with children of the same age.

34 Children for whom Orphan’s Benefit or Unsupported Child’s Benefit is paid cannot be
taken into account in their carer’s benefit rate, and any corresponding work
obligations except when the carer qualifies for Sole Parent Support or Emergency
Benefit!®. This exclusion prevents carers receiving two types of financial assistance
for the same child (ie a benefit rate that includes financial support for the child and

® Unsupported Child’s Benefit.

9 Orphan’s Benefit.
See definition of ‘dependent child’ in section 3 of the Act. A child for whom Orphan’s Benefit or
Unsupported Child’s Benefit is paid is taken into account when setting work obligations for Sole Parent
Support (if the carer has another child included in that benefit) or Emergency Benefit.
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36

37

Options

39

Orphan’s Benefit or Unsupported Child’s Benefit). However, it also means single
carers who are paid Orphan’s Benefit or Unsupported Child’s Benefit are not eligible
for Sole Parent Support unless they are also caring for another dependent child under
14 years who may be included in their benefit rate.

Sole Parent Support takes all dependent children, including those for whom Orphan’s
Benefit or Unsupported Child’s Benefit is paid, into account when setting the parent’s
work obligations. Work obligations are based on the age of the youngest dependent
child in the parent’s care. If the child is under 14, these obligations include work
preparation or part-time work obligations.

Single carers who are not eligible for Sole Parent Support because they are paid
Orphan’s Benefit or Unsupported Child’s Benefit:

o may receive Jobseeker Support, which has a full-ti y@nless
the person qualifies for an exemption or deferral are ab Q& gle
carers being paid Orphan’s Benefit or Unsuppo ed itd’ s Be
Jobseeker Support, of whom about 261 @\I tlme %ﬂ ations; or

ardship (as they
ligations). There are
or Unsupported Child’s
ay be applied as a condition
rocess, it has been difficult for

about 117 single carers bein
Benefit on Emergency Benef

this’is
case managers to acti @
Some single carersh gﬂﬁo @ayment of Orphan’s Benefit or
Unsupported Chi ’eflt % de the child in their benefit'?, therefore

igi Sole P pport .These carers’ work obligations on Sole

bas on age of their youngest dependent child. They are also
amiI dit but some are financially disadvantaged by choosing
>

\% X@

Qf

Option @@%Jve the advantageous provisions for totally blind people

Removal of the advantageous provisions for the totally blind with grand-parenting
arrangements for current recipients should be considered as the provisions are likely
to be considered inconsistent with human rights legislation.

There may no longer be justification for advantageous treatment of totally blind people
because there has been a significant shift in thinking about disability and employment
— a shift that recognises most disabled people can work and should work where they
are able to and that all disabled people should be treated on an equal basis.

11

12

Cabinet agreed that the rewrite Act introduce a discretion to apply part-time or full-time work test or work
preparation obligations, and the associated sanctions policy, to Emergency Benefit clients, where
appropriate [SOC Min (15) 12/1].

Carers may also choose to forgo payment of Orphan’s Benefit or Unsupported Child’s Benefit and include
the child in their Jobseeker Support or Emergency Benefit. This may or may not be financially
advantageous to the carer, depending on their individual circumstances.
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44

45

Ministry officials completed work to understand the additional costs of disability in
employment, the mechanisms to address these costs, and to identify options for
change. This work identified that there are already a range of mechanisms in place to
meet the additional costs of disability for disabled people in employment. The main
mechanism is Support Funds administered by Workbridge on behalf of the Ministry.
Support Funds provide funding for a range of accommodations including transport,
technology, and support people.

If the advantageous provisions were removed, all new totally blind applicants for
benefit would be assessed for their capacity to work and encouraged to work to the
extent that they are able to. That is the same as happens for all other clients. Totally
blind people who are permanently and severely restricted in their capacity for work to
an extent that limits their ability to work 15 hours or more in ope employment within

the next two years will continue to qualify for Supported L|V|n§ ent.
W
they

Totally blind people working, or able to work, 15 hours e k

longer qualify for Supported Living Payment. Ho \} klng full-
time or earning more than the benefit cut out p ey wou 0 I|fy for
another benefit, such as Jobseeker Support.

Grand-parenting measures would prot @t re %ggn any financial loss as

a result of the change in policy Th people receiving
Supported Living Payment™. M|n| | |als at 60 current Supported
Living Payment recipients ¢ r benefit reduced or cancelled as

tentlal
a result of removal of the ISIO @ -parenting provisions would prevent
pg:} While the previous sole recipient™ of the

the potential loss of be
o] % land Superannuation and no longer
tect anyone who applied and was eligible for it

blind subsidy has n
receives it, gra
before the
ose grand-parenting arrangements remain in place for
e a change of circumstances that results in loss of

d Living Payment, for example, moving overseas, or receiving
New Zea annuation. This approach to grand-parenting is consistent with
other arenting arrangements the Ministry has in place.

The removal of these provisions and associated publicity could lead to an increase in
applications in the short-term. Totally blind people who learn that they are entitled, or
seeking to preserve entitlement, may claim the Supported Living Payment and grand-
parenting protection. However, totally blind people not in receipt of Supported Living
Payment could continue to not claim Supported Living Payment as they may prefer
not to be beneficiaries.

Option 1B: status quo

46

Retaining the provisions would continue the long-standing advantageous treatment of
totally blind people. The provisions would continue to be lawful as long as they
continue in the Act, but it is likely that they would have to be declared inconsistent

13 As at the end of January 2016.
* As at February 2015.



with human rights legislation in the Section 7 report required on introduction of the Bill.
Matters raised in a Section 7 report are more likely to be raised as issues in Select
Committee hearings on a Bill, and may lead to proposals for changes to the Bill from
the Select Committee.

47 If the current provisions are retained and declared inconsistent with human rights
legislation that will lead to publicity and increased awareness. Increased applications
for Supported Living Payment from totally blind people could still be the result. A
declaration of inconsistency and resulting publicity could also result in human rights
complaints from people with other forms of severe disability who cannot access the
same provisions as people who are totally blind.

Option 2A: remove special exemption for severe disablement in sec@A

ances-in assistive
technologies, the introduction of Support Funds to me ional cost more
enlightened attitudes towards people with disabiliti

sult.of S%\s@c anges
there are better ways to assist disabled people@ k. X

u g&}lkon 66A, due to the
ty.

ction also does not align

48 Remove the exemption. Since 1972 there have been signi
S ij\be
>

49 Not all disabled people are entitled to the
high level of disability threshold needed for ioil
with the purpose of the payment of C%% to cannot support
themselves through paid work, - “§

i@va %z ovisions for the totally blind from the
Act, | propose that secgl/oﬁ sa (e d with grand-parenting arrangements

for current recipien r@ﬁ -par. remain in place for current recipients until
the end of their entx\ the exemption was granted).

Option 2B: st@w v
51 Rete@@ xergga%; I his would allow case managers to continue to exercise

discretion t ome of the income of people with severe disablement from the
income %a \pplies to benefits.

50 If Cabinet agrees to remo

52 Be ﬁ is is a discretionary judgment, people in similar circumstances may be
treated differently by case managers. In exercising their discretion, case managers
have to make complex judgements for each individual, weighing up:

e the severity of their disablement
e the effort that the individual has to make in order to work

e the costs that work involves for the person, compared to the costs that work
involves for a non-disabled person.

Option 3A: extending eligibility for Sole Parent Support to single carers who are paid
Orphan’s Benefit or Unsupported Child’s Benefit

53 Extending eligibility for Sole Parent Support to single carers being paid Orphan’s
Benefit or Unsupported Child’s Benefit for children in their care would mean that they



can have the same work obligations as sole parents in similar circumstances with
children the same age.

54 Under this option the benefit settings would be changed to:

¢ amend the eligibility for Sole Parent Support so that single carers being paid
Orphan’s Benefit or Unsupported Child’s Benefit can choose to receive Sole
Parent Support (with work obligations based on the age of their youngest
dependent child)

e introduce a single rate of Sole Parent Support for these carers that is the same as
the single rate of Jobseeker Support™ in recognition that financial assistance
towards the care of the dependent child/ren is already provided through the
Orphan’s Benefit or Unsupported Child’s Benefit payment

e align all other settings (including full-time income test, efi
commencement date and child support obllgatlons) carers \gsL transfer
to the single rate of Sole Parent Support to the tmg rsmgle 's receiving

Jobseeker Support @ k
Option 3B: status quo <> X@)
55 Alternatlvely, the current arrangeme&%?&mc d &p

Benefit'®, can continue. Cabinet
allowing case managers to

tion of granting Emergency
ancement to that benefit
apply associated sanctions when
[SOC Min (15) 12/1].

0
C/,,,
56 Single carers Who a\ﬂi %& fit or Unsupported Child’s Benefit and have
no other depende ent child wi \ e to be excluded from eligibility for Sole Parent
Support in % ite of{;

Consultﬁ
57 The foliowi % es have been consulted in the preparation of this paper: the
t

Ministri h, Education, Justice, Business, Innovation and Employment, and
Pac‘iﬁ% Affalrs the Ministry for Women’s Affairs, the Treasury, Te Puni Kokiri,

Acc ompensation Corporation, Inland Revenue and State Services
S|on Comments from these agencies have been incorporated into the paper.
The Department of Prime Minister and Cabinet has been informed.

58 DPO representatives were consulted about removing the advantageous provisions for
totally blind clients and severe disablement exemption and provided input and advice.
They advised Ministry officials that they are supportive of this option as the status quo
is no longer desirable or justifiable. It should be noted that given the targeted nature of
engagement agreed to by the Ministerial Committee on Disability Issues’’, comments
and views expressed by DPO representatives are of the individual not the

1 The Jobseeker Support single rate differs depending on the age of the client.

To be re-named Exceptional Circumstances Payment as part of the rewrite.

" In July 2015, the Ministry provided the Ministerial Committee on Disability Issues with information about
the option of removing the advantageous provisions for the totally blind. The Committee agreed the scope of
the work on additional costs of disability in employment and targeted engagement with DPO representatives
only — so the representatives were not able to consult with members of their respective organisations.



59

60

Financial implications ®

61

62

63

organisation or wider membership*®. DPO representatives advised Ministry officials
that additional costs of disability that fall outside of employment should also be
considered. An action has now been included in the Disability Action Plan to develop
a framework for understanding the costs of disability and mechanisms for meeting
these [SOC-15-MIN-0077].

Grandparents Raising Grandchildren Trust (the Trust) was consulted on option 3A
regarding Orphan’s Benefit or Unsupported Child’s Benefit. The Trust was generally
supportive of the option. However, in the Trust’s view, the option needed to include a
general exemption from part-time work obligations for some single carers, given the
special circumstances that may exist (such as the advanced age and/or poor health of
the carer, and the psychological and social needs of the children).

Cabinet introduce a new exemption for work preparation a igati

Orphan’s Benefit or Unsupported Child’s Benefit carer ireas t|i§]-l
period when a child first comes into their care, sukg'%to -t'propose

to introduce the new exemption at the same tim
regulations as part of the rewrite. This timin \@

to be made at the same time and reduce

In December 2014, | agreed, under my delegated authority, t mmend&

ther changes are being made to

any@ ry_systems changes

ngs would be generated over time
offsetting expenditure if there are

in the period prior to the legislation
inistry will work with the Treasury to identify

If option 1A proceeds throu gislation,
estimated at $177,000 pel r
increased claims for be{%@

ith @
commencing. If opt agr %e
any savings th@ e uIt.@

The opti Wnov t%%(}vantageous blind provisions and severe disablement
exemptio uire system changes that have been estimated at $0.25 million. The
option to-aliow @’g:@rers being paid Orphan’s Benefit or Unsupported Child’s

Benefitto r ,?) Parent Support will require system changes estimated at $1.52
million. ined the system costs from the package of options are $1.77 million.

Th (*2 Iso be other costs for options 1A, 2A and 3A, such as changes to
application forms and brochures. All costs will be met within baseline without fiscal
implications.

Human rights implications

64

65

The options are considered to be consistent with the Human Rights Act 1993 and the
New Zealand Bill of Rights Act 1990.

Option 3A is considered to be consistent with the rights of vulnerable children set out
in the United Nations Convention on the Rights of the Child.

18 Ministry officials engaged with DPO chairs and Chief Executives.

10



Legislative implications

66 Changes to the Act are required to implement options 1A, 2A and 3A. The option to
remove the advantageous blind provisions and section 66A and the option to extend
eligibility for Sole Parent Support can be included in the Social Security Legislation
Rewrite Bill which | expect to be introduced in March 2016.

Regulatory impact and compliance cost statement

67 The Regulatory Impact Analysis (RIA) requirements apply to the options in this paper.
A Regulatory Impact Statement (RIS) has been prepared and is attached.

68 The Regulatory Impact Analysis Team (RIAT) has reviewed the RIS prepared by the
Ministry of Social Development, and considers that the infor and an IS
summarised in the RIS meets the quality assurance criterg%

69 We note that both of the issues discussed in this RIS-were also con |t1>e ina RIS
presented to SOC in June 2015 [SOC Min (15) e M| S id ntlflcatlon of

the problem being addressed and its analysi er each option are
almost identical to when they were last ¢ ‘ t| ith the disability
sector has been limited, meaning ﬂ!@%% oId to removing provisions

giving advantageous treatment to ot be fully anticipated.

Gender implications

70 There are no gender u{@ﬁ
Supported Livin
are femalelg.

' s A and 2A. Forty-one percent of
' e main capacity is recorded as blindness

71 While O ene it orUnsupported Child’s Benefit benefits are gender neutral
the re overwhelmingly female. About ninety-three percent of
smg e Orphan’s Benefit or Unsupported Child’s Benefit for a child
under 4

E% ive

Dlsablll<é
72 The ons in this paper are consistent with the United Nations Convention on the
Rights of Persons with Disabilities and the New Zealand Disability Strategy.

Publicity

73 Following your decisions, appropriate publicity and communications material will be
developed as part of the wider communications on the introduction of the Social
Security Legislation Rewrite Bill.

9 Data on the gender of the estimated 103 persons receiving the section 66A exemption was not available

at the time of the paper.

11



Recommendations

74

It is recommended that the Committee:

Advantageous provisions for totally blind people and the special exemption for severe disablement

1

note that officials working on the rewrite of the Social Security Act 1964 (the Act)
identified that provisions (dating back to 1924) for totally blind people are likely to be
found inconsistent with human rights legislation

note that Cabinet decided to retain these advantageous provisions until Ministry of
Social Development (the Ministry) officials completed work to understand the
additional costs of disability in employment; the mechanisms to address these costs;
and to identify options for change [SOC Min (15) 12/1] @ &

=

note that the Government meets most of the addltlona of-disabhili @12

employment through a range of mechanisms includi Fun istered

by Workbridge on behalf of the Ministry @

agree that Ministry officials undertake wor bl Organisations to

improve the effectiveness of Support Fund udmgéé5 y-administration and
opriate levels of funding for

processes, providing more informa OVIdI
individuals &

Decisions on the “blind prowsmn@

either

5

or

agree to re 0\@ dvant@prowsmns for the totally blind as part of the
rewrite o % v

agr @ @mplenw of the Supported Living Payment on the grounds of

total dne incl g the “blind subsidy”) with grand-parenting arrangements, until

they have of circumstances that results in loss of entitlement to that benefit’
[ hrough grand-parenting provisions

entltle@
no @t you agree to recommendation 5 above, the Ministry intends to use the
savings of up to $177,000 per annum from the policy changes to make improvements

to Support Funds once options for changes for the Support Funds have been
considered by the Minister for Social Development

delegate the Minister of Finance and the Minister for Social Development to jointly
approve any changes to funding and related appropriations to enable savings
identified as a result of removing the advantageous blind provisions (and any further
identified savings if you agree to recommendation 10 below) to be reinvested in
Support Funds in the 2016 March Baseline Update

agree to continue the advantageous provisions for the totally blind in the rewrite of the
Act, whether or not these provisions breach human rights legislation

12



Decisions on the special exemption for severe disability
either

10 agree to remove the special exemption for severe disablement (section 66A of the
Act) as part of the rewrite of the Act; and

11 agree that grand-parenting arrangements will apply to current recipients of the section
66A special exemption for severe disablement until their employment (for which the
exemption was granted) ends

or

in the rewrite of the Act

12 agree to retain the special exemption for severe disablement tion 66A of the Act)
> i

Work obligations for single carers paid Orphan’s Benefit and %sﬁgg d Child’s-Benefit
QL .
13 note that Cabinet agreed to consider some ch o0-Orphan’s Benefit and
Unsupported Child’s Benefit as part of rewrite ct@ in (13) 21/6)]
14 note that the work obligations of a small-¢ of si arers receiving Orphan’s
Benefit or Unsupported Child’s Benefi not t s those of sole parents in
similar situations caring for children ofthe

S in some cases where part-time
work obligations would ot pply they’ ay ull-time work obligations; in other
cases no work obligaticigsﬁ @) -

15 note that extending ibili y f \r@%%Parent Support to single carers who are paid
Orphan’s Ben supp -Chiid’s Benefit will extend automated processes to
more clos li tions of these carers to sole parents with children of
the sam s\ witho
Chil

@)

e work o

L@%arers having to give up the Orphan’s or Unsupported

Decisions on a@%&e Parent Support for single carers receiving Orphan’s Benefit or
ilks

Unsupporte nefit

either @%

16 agree to extend eligibility for Sole Parent Support to single carers being paid
Orphan’s Benefit or Unsupported Child’s Benefit; and

17 agree to introduce a single rate of Sole Parent Support (which will be the same as the
single rate of Jobseeker Support) to allow these carers to receive an appropriate rate
of benefit while continuing to receive payment of Orphan’s Benefit or Unsupported
Child’s Benefit; and

18 agree to align all other settings (including full-time income test, weekly benefit,
commencement date and child support obligations) for single carers who transfer to
the single rate of Sole Parent Support to the settings for single carers receiving
Jobseeker Support

13



or

19 note that the existing option of placing single carers receiving Orphan’s Benefit or
Unsupported Child’s Benefit on Emergency Benefit will be enhanced by a change
Cabinet has agreed for that benefit allowing case managers to set work obligations
and apply associated sanctions when an applicant is considered to have work
capacity [SOC Min (15) 12/1]; and

20 agree that the current settings excluding single carers who are paid Orphan’s Benefit
or Unsupported Child’s Benefit and have no other dependent child from eligibility for
Sole Parent Support continue in the rewrite of the Act; and

21 note that exemptions from work obligations are set out in regulations that are to be
reviewed in work on associated regulations that will be requir part of t
implementation of the Social Security Legislation Rewrlte il @

Fiscal implications of options

22 note that implementing the decisions set out | men 6 10, 11, 16 and
17 above would require changes in the Mini ed to cost $1.77
million and there will be additional cos to c lons materials

23 note that all costs resulting from th @et within baseline without
fiscal implications -

V) )

oV

24 note that the decision @Q@H
Legislation Rewrlte‘ Il } §

Public consultatlo

mcluded in the Social Security
o be introduced in March 2016

25 note @ public atlon on the policy decisions could be undertaken as
part oc eglslatlon Rewrite Bill legislative process
Drafting instr

26 inv'{:;; inister for Social Development to issue drafting instructions to the
Parliamentary Counsel Office to give effect to these decisions.

Hon Anne Tolley
Minister for Social Development

14



Office of the Minister for Social Development

Chair
Cabinet Legislation Committee

SOCIAL SECURITY LEGISLATION REWRITE BILL: APPROVAL FOR INTRODUCTION

Proposal

1 This paper seeks approval to introduce the Social Security Legislation Rewrite Bill (the
Rewrite Bill) to the House of Representatives.

2  The Social Security Act 1964 (the Act) is a high profile piece of Iegl . It establishes New
Zealanders’ fundamental legal entitlements to social a55|stance d thro benefit
system.

3 InJune 2013, Cabinet agreed the Act be rewritten so tha \II_IS more c ceSS|bIe
readable and easier to understand. Cabinet also asked thz fhe rew n der a small
number of policy changes and proposals to m|t' am ?? rising from re-

4 The Rewrite Bill will:

o repeal and replace the Soci
Agreements, and New

e increase clarity an @&

structure to the so | urity
detail into (@*sl %\

and prowde an improved and more logical
. This includes moving some of the current

. introdu number

%@ deliv
x@»z

<%
Rewritir@é@ ng provisions

The Rewrite Bill improves the clarity and consistency of existing provisions

icy changes to improve frontline efficiency and enable

isk by repealing an unused existing anomalous provision.

5 The Actis over 50 years old and has had multiple and piecemeal amendments and reforms
making it hard to follow and risky to continuously amend. Over the last five years, there have
been significant and far-reaching welfare reforms. The reforms moved social security to a
more active system which is work-focused for adults and education-focused for young people.
These welfare reforms have been included in the Act alongside hundreds of other
amendments made over time.

6 The Rewrite Bill:

o provides greater clarity, transparency and coherence: the Act is easier for the general
public and practitioners to read and understand

o provides greater consistency in the level of detail provided in the Act and in subordinate
legislation: flexibility helps to future-proof the legislation



o updates the Act in line with modern practice: modernising the drafting style and
removing legislative barriers to efficient, modern service delivery.

7  An example of increasing clarity is the insertion of a new principle that the Ministry of Social
Development (MSD) can identify assistance, support, and services under the Act to help
achieve the best possible outcome for people at risk of long-term welfare dependency. This
supports an investment approach to guide decisions on how interventions, supports, and
services are delivered.

8 Re-enacting existing provisions opens them up to scrutiny and debate. This will likely lead to
some policy settings that have already been considered and endorsed by Parliament being

“re-litigated”.
9  Cabinet also agreed that the Rewrite Bill have a structure bas ﬁ)’ples
[CAB Min (13) 21/6 refers]: 9
o main benefit eligibility, obligations, and sanction \Lset outind ail%visions in
primary legislation ~
ete K@Q@ y legislation, with

o supplementary assistance set out with bm@
e

The new structure is more logical and intuitive, and future-proofs Iegislati@
lowi

further detail in regulations &

. hardship and emergency assist dt o ibility and discretion in primary
legislation, with further detail in regulations elfare programmes

o simplified provisions in @ gislati r@' eral, technical, and administrative
provisions @ Q .

° retaining rates Wts, i @ \d’means tests in the Schedules to the Act.

10 The Rewrite Bill

e broa ibility criteria and discretion in primary legislation, but

includes n on- ing powers to allow some of the more detailed provisions in the
curren oved Iations. This allows MSD to be responsive and adaptive to
cha in iety.
Bt P
11 Anexample <@egulation-making power is for overseas absence provisions. The
general r t'\benefits are not payable while a person is absent from New Zealand is
retaine ary legislation but exceptions to that rule can be set out in regulations.

The Rewg&e> ill will become three separate Acts

12 The Act currently includes provisions relating to distinct subject matter that would be better
dealt with as stand-alone legislation.

13 The Minister of Health and | have agreed that, at the Committee of the Whole House stage,
the residential care and home-based disability support provisions should be separated into a
stand-alone Act.

14 The provisions relating to reciprocity agreements and artificial limb services are currently split
between two Acts. Reciprocity provisions will be combined in the new Social Security Act
(with some of the administrative detail moved into regulations). Artificial limb service
provisions will be combined and become a separate stand-alone Act.



15 The resulting new Acts will be:
o Social Security Act
o Residential Care and Disability Support Services Act
o Artificial Limb Service Act.

A small number of policy changes will be introduced through the Rewrite Bill
16 The Rewrite Bill includes a small number of policy changes that Cabinet has agreed to

improve frontline efficiency and enable modern service delivery [CAB Min (13) 21/6, SOC-15-
MIN-0007 and SOC-16-MIN-0004 refer].

Supporting more efficient and effective use of redirections of benefit pay@
clie

17 Cabinet agreed to introduce a regulation-making power to identi k- §>
circumstances where redirection will be mandatory, without n o confirm\'good cause’
for every client [SOC Min (15) 12/1 refers]. Clients who social housing tenants are the first
circumstance planned for mandatory redirection to ¢ r social housing're

o

Updating Orphan’s and Unsupported Child’s Ben

18 Cabinet agreed to [SOC Min (15) 12/

o merge Orphan’s and Unsu

—

19 Cabinet ed to M—MIN-OOM refers]:
o % ure autom % ocesses to align the work obligations of some Orphan’s and
U Child’s Benefit carers on benefit with those of other beneficiaries with

ported Child’s Benefit carers:

<Q§> roduce a single rate of Sole Parent Support for these caregivers that is the same
— as the single rate of Jobseeker Support so they are paid the appropriate benefit
rate’

o align all other settings (including full-time income test, weekly benefit,
commencement date and child support obligations?) to the settings for single
caregivers receiving Jobseeker Support.

Changes to the Emergency Benefit provisions

20 Cabinet agreed to [SOC Min (15) 12/1 refers]:

o rename the benefit as the Exceptional Circumstances Benefit to more accurately reflect
its purpose

! These clients will continue to receive newly created Supported Child’s Payment.
2 Currently only Unsupported Child’s Benefit clients have an obligation to apply for a formula assessment of
child support - Orphan’s Benefit clients do not. This setting will be continued in the newly merged benefit.



o make it clear that the maximum rate payable is that of the relevant main benefit under
the Act (so it is not paid at the higher New Zealand Superannuation or Veteran’s
Pension rates) with grandparenting provisions to protect anyone being paid at the higher
rate at the time the legislation changes

o introduce discretion to apply work or work preparation obligations and associated
sanctions to align with other working age benefits

o allow both parents in split care® situations (as distinct from shared care) to be eligible for
Sole Parent Support, rather than preserving the current work-around that pays one
parent Sole Parent Support and the other parent Emergency Benefit.

Implementation of the policy changes and rewritten provisions

21 Some of the policy changes, and changes from rewriting the Act*, involve implementation
costs such as IT enhancements and communications costs (inclu ges tg lication
cal

forms, brochures etc). All costs will be met or managed within hou@))

implications %
Human rights matters arising from the re-enactmen@gﬂng le @

22 To improve compliance with human rights le @ to remove the unused

and outdated provision allowing Emerg ted on the condition that the
person complies with reqwrements to e treatment [SOC Min (15) 12/1
refers].

minor and technical policy changes to finalise

| have made some minor an%@@ dec§(
23 In June 2015, Cabi : %1
draft legislation i | aims of the rewrite [SOC Min (15) 12/1 refers]. The

ith
Rewrite Bill refle sions Ijﬁ%%made consistent with Cabinet’s policy intent, including
correctin e\\&o& rafting errors or omissions, outdated processes, and removing redundant
provisi n2
Other chan i @d in'the Rewrite Bill

24 TheR ill includes consequential amendments to other legislation to align with changes
{% Bill. Transitional provisions are included to provide clarity and certainty about the
leg

tion once the Act is repealed and replaced.

Regulatory impact analysis

25 A Regulatory Impact Statement was prepared in accordance with the necessary requirements
and was submitted on both occasions when Cabinet approval was sought for the policy
changes.

® Split care arises where parents are living apart and each parent has care of at least one child of the relationship
and both apply for Sole Parent Support.

* An example when rewriting the Act will require changes is when MSD request information from employers
or banks. Letters include the section of the Act that requires them to provide information so they can
understand their roles and responsibilities. There references will need to be updated.



Compliance

26 The Rewrite Bill complies with each of the following:

Compliance with human rights Iegislatio@
27 The Rewrite Bill generally compliés with the

28

29

30

31

o the principles of the Treaty of Waitangi

¢ the disclosure statement requirements. A disclosure statement has been prepared and is
attached to this paper. Given that this Bill largely re-enacts existing policy and law, the
disclosure statement focuses on policy changes agreed by Cabinet and minor and
technical changes that have been included. Treasury has agreed to this approach.

o the principles and guidelines set out in the Privacy Act 1993. The Government Chief
Privacy Officer was consulted during the development of the Rewrite Bill, and the Office of
the Privacy Commissioner was provided with an earlier version of it and given an
opportunity to comment. Both advised that they had no concerns

¢ relevant international standards and obligations

¢ the LAC Guidelines on the Process and Content of Legl de 2 g{d | rule that
legislation should be prospective, but provide C|rcu nce ere retr@spe
legislation can be appropriate. A number of tech | rLors are g 3 dressed in the
Bill where retrospective effect is appropnate A anal ided in the
attached disclosure statement. QB

Zealand Bill of Rights Act 19
has been addressed and, rem
Emergency Benefit se tlrg

§ freedoms contained in the New
Humﬁg\zﬁ Act 1993. An area of previous concern
i ith t@% ite Bill (see paragraph 22 about changes to
There is howev area wh rite Bill may not comply with human rights
legislation. There rovisions '

totally bI' % com W other disabled people.

In F ry. 2016, Cabinet decided to continue the advantageous provisions for the totally
bI|nd ther <
refers]. -

% ice officials advise the provisions appear to be inconsistent with the right to
fre discrimination affirmed in section 19 of the New Zealand Bill of Rights Act 1990
and unllkely to be justifiable under section 5 of that Act. Even if the provisions are found to
be inconsistent with the New Zealand Bill of Rights Act, it will still be lawful under the rewritten
Act to provide the advantages only to blind people.

Final advice from the Attorney-General will be available at the Committee meeting.

Consultation

32

MSD consulted with the Ministries of Health, Education, Justice, Business, Innovation and
Employment, the Ministries for Women’s, and Pacific Peoples; Inland Revenue, the Treasury,
Te Puni Kokiri, Accident Compensation Corporation and State Services Commission during
the development of the Rewrite Bill. The Department of Prime Minister and Cabinet was
informed.



33 Inland Revenue has undertaken to continue to work closely with MSD on the revenue,
legislative and administrative implications arising from the proposals in the Rewrite Bill having
regard also to its own Business Transformation programme.

34 MSD worked with the Ministry of Health to provide joint advice on the placement of the
residential care provisions. The New Zealand Artificial Limb Service supported a separate
stand-alone Act for the limb service provisions.

35 On 28 May 2014, the former Minister for Social Development issued a media release on the
intention to rewrite the Act. MSD also that day published on its website the Cabinet paper and
CAB Min (13) 21/6. A dedicated email address was set up so members of the public could
contact the Ministry.

36 The Office of the Clerk was also consulted on the Rewrite Bill and they.advise it is compliant
with Standing Orders. @

Consultation on the design of the Rewrite Bill QD

37 MSD worked closely with the Parliamentary Counsel éQn the e Rewnte Bill.
A sub-group of the Legislation Design and Adviso Etee Ited on the overall
balance between primary and delegated legisl ther. $> features.

e Law Commission and
ficiary Advocacy Consultancy
an Rights Commission, the

particularly Sir Grant Hammond Pres

38 Other organisations MSD engaged with i UG
Group, the Social Security App @j

Government Chief Privacy O |ce oft gﬁj Commissioner and Buddle Findlay (a
private law firm). S \>

<(/

Consultation on the

39 Grandparents Rai randchil Trust was consulted on the changes allowing single
people c@;\/@me eelse’s child and receiving an Orphan’s or Unsupported Child’s
eS

e| g\ duced

Ben e upport.

Binding on th%

40 The urity Act 1964 and the Social Welfare (Reciprocity Agreements, and New
Zealan ificial Limb Service) Act 1990 are not currently binding on the Crown. Section 27
of the Interpretation Act 1999 provides that "No enactment binds the Crown unless the

enactment expressly provides that the Crown is bound by the enactment".

41 The general principle is that the Crown should be bound by Acts unless the application of a
particular Act to the Crown would impair the efficient functioning of the Government (CO (02)
4). There are several accepted exemptions for when an Act does not have to be binding on
the Crown, none of which apply in this case.

42 | propose the Rewrite Bill will be binding on the Crown meaning that all three resulting Acts
will be binding on the Crown.

Creating new agencies or amending law relating to existing agencies

43 Not applicable.



Allocation of decision making powers

44 The Rewrite Bill complies with the criteria and procedures set out in the Legislation Advisory

Committee report, LAC Guidelines: Guidelines on Process and Content of Legislation with
respect to decision-making powers.

Associated regulations

45

46

47

Achieving the appropriate balance between primary and delegated legislation is an integral
part of the design of this Bill. The Bill reflects a shift in the balance between primary and
delegated legislation, with some of the detail from the Act moving to regulations.

Decisions on which provisions (and which parts of the provisions) should be shifted to
regulations and other delegated legislation were based on the follow % y principl

° creating consistency where there are existing regulation re |s
approach to what is included in regulations (for example; p |ons ous
policies, overseas absence, and supplementary a és}anc

. removing unnecessary detail from the prima |on ( Qe\é |n|strat|on
ics z@ nting a policy)
o the need for some provisions to be g?\%} 0 changes in policy,
processes, and terminology (for % I ) e payments activated when

delei "\jiaation to be made will come into effect
[

The empowering provisio
earlier than the rest of th Cg% gisl
t.

required regulations, L
same time as th ¢ X%

rections to be made and come into effect at the

Other |nst

48

The c Act S\t wer on me to issue Directions to the Chief Executive and establish
and approv rogrammes The Rewrite Bill re-enacts these powers. Under the
Leg|sla 2, directions and welfare programmes will generally be disallowable
mstrum t are not legislative instruments.

Definitio Q Minister and department

49

The Rewrite Bill includes the existing definitions of Minister and Chief Executive. The
definition of responsible department has been updated in line with current drafting practice.

Commencement of legislation

50

51

The Rewrite Bill will come into force on 3 July 2017 except the empowering provisions to
allow delegated legislation to be made which will come into effect the day after Royal assent.

The Rewrite Bill has been drafted to reflect other upcoming legislative changes (including;
legislation passed but yet to come into effect; and legislation that is still before the House)
such as the:



Social Security (Extension of Young Persons Services and Remedial Matters)
Amendment Bill and

Social Security Amendment Act 2015 (split from the Support for Children in Hardship
Bill) commencing on 1 April 2016.

Parliamentary stages

52 | propose the Rewrite Bill should be introduced to the House by Monday 28 March 2016 and
passed by November 2016. It should be referred to the Social Services Select Committee
with an expected report back date of September 2016. | anticipate the Select Committee
process will take six months given the importance of social security legislation to New
Zealanders.

Recommendations %@ C&
53 | recommend that the Committee: §§

1

~

priority 3 on the 2016 legislation program ssed @ e in the year);
note that in June 2013, Cabinet ag cia % ct 1964 be rewritten so that
erstand [CAB Min (13) 21/6

it is more coherent, accessible, r and easi
refers]; - @%
note that policy decisi @am the Social Security Legislation Rewrite

Bill were taken by ' '
[SOC-lG-MIN-O' ors):

O
note | have submitted a bid for the Social Se@é%%atio ite lill to be given
I

Jun 1 C Min (15) 12/1 refers] and February 2016

ecurity n Rewrite Bill will become three separate Acts, the

Soci Act; Reside Care and Disability Support Services Act; and the

Arti L Se '%

S
at e \Acts resulting from the Social Security Legislation Rewrite Bill be

bindin ﬁk own:;

a %he Social Security Legislation Rewrite Bill for introduction, subject to the final

resentatives;

@ al of the government caucus and sufficient support in the House of

agree that the Bill be introduced by 28 March 2016;



8 agree that the government propose that the Bill be:
8.1 referred to the Social Services Select Committee for consideration;
8.2 reported back by the Social Services Select Committee by September 2016;

8.3 enacted by November 2016.

Hon Anne Tolley
Minister for Social Development
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Recommended actions

It is recommended that you:

1 note that a 2003 change to the Social Security Act 1964 (the Act) incorrectly
included former practitioners in the definition of health practitioner
‘Yes)/ No
2 note that Ministry of Health and Ministry of Social Development officials agree that it
would be inappropriate to use former practitioners for purposes that are set out in
the Act for health practitioners and our practice is to use only current practitioners
(lesfino
3 note that you can agree to the correction of the definition under the authority
Cabinet has delegated for you to make technical and minor policy changes required
for the drafting of the Bill [SOC Min (15) 12/1 refers] @ %
4 agree that the definition of health practitioner in the& ,,- h the
Rewrite so that it excludes former practitioners
@ Disagree
5 note the attached Cabinet paper Soci station-Rewrite Bill: Approval
for Introduction will need to be lod on 3 March 2016, so it
can be considered at the 9 Marc
Yes)/ No
6 cdgeément in CabNet.
M’ Disagree
o< /2] 1L
Sacha O Date
Gen ger
Agein sability and International

Uy, 3-3 <1k

Minister\for Social De

Hon Anne Tolley Date
i i elopment

File ref: Objective AB684279; REP/16/2/158

Social Security Act Rewrite: Cabinet Legislation Committee paper for your approval 2













































8 agree that the government propose that the Bill be:
8.1 referred to the Social Services Select Committee for consideration;
8.2 reported back by the Social Services Select Committee by September 2016;
8.3 enacted by November 2016.

Hon Anne Tolley
Minister for Social D&velopment

.8 .Jb. %@ @&




Departmental Disclosure Statement

’ Social Security Legislation Rewrite Bill ,

The departmental disclosure statement for a government Bill seeks to bring together in
one place a range of information to Support and enhance the Parliamentary and public
scrutiny of that Bill.

It identifies:

¢ the general policy intent of the Bill and other background poli terial;
* some of the key quality assurance products and proce 0 develop.an
test the content of the Bill: & %
* the presence of certain significant powers or n the@%& ight be of
rant an :

particular Parliamentary or public interest a
Attention: Limits on scope of disclosure &X

@ oli existing legislation to
improve clarity and navigability. Most ¢
existing law. For ease of use, i tion provide disclosure statement about

This Bill is predominantly a technical r. vi

the content of this Bill is, unl ise indica ited to those provisions that
involve a substantive ch .

new policy or to address (i

(Identified changes i i

This disclosure s t was r% by the Ministry of Social Development,

The Minj cial | nt certifies that, to the best of its knowledge and
unde §§a ‘the i provided is complete and accurate at the date of
finalisation-belo

[Date ﬁnalé' €bruary 2016).







Part One: General Policy Statement
Overview
This Bill:

¢ repeals and replaces the Social Security Act 1964 and the Social Welfare
(Reciprocity Agreements, and New Zealand Artificial Limb Service) Act 1990

® provides an improved legislative structure

* reduces the leve| of detail in primary legislation, to enhance clarity, coherency, and

Consistency. &
A small number of policy changes are included to support servi i : @

Objective

is over 50 years old. Since it was enacted, it
amended. This has made it increasingly pj

incoherent. ;i v
The Bill aims to improve accessibifi by i &
eligibility, obligations, sanctio
assistance is delivered. It a) i er
provisions into a stand-a th
requiring that care or tho ice %
Legislative feat @
Act\19684 s very detailed, amendment Acts have been

Since the %?e uri
neede i ente r changes in policy, or to enable more efficient
admi prag

a

This Bill up fting style and language. The Biji's structure also groups
provisionsj ys\and locations that are clearer, more logical, and easier to follow.

The achieves greater consistency with other enactments with respect to the
leve tail that is included in primary legislation and delegated legislation,
Significant policy, matters relating to human rights and freedoms, rights of appeal,
provisions that vary common law, and provisions that confer economic rights (such as
eligibility) are in primary legislation. Matters relating to detail and administration will pe
more appropriately located in delegated legislation to provide an appropriate degree of
flexibility and responsiveness to changes in society.

Policy change

This Bill changes some policy. Most of the policy changes are to enable improvements
to frontline practice, and to align with modern service delivery.







Part Two: Background Material and Policy Information

Published reviews or evaluations

2.2. Does this Bil| seek to give effect to New Zealangd action in rejatio
to an internationaj treaty?

’- 2.3. Were any regulatory impact statements provideg
Policy decisions that led to this Bill?

N
Policy changes proposed as part of the Social Se t 964
Additional Policy changes proposed as part ¢ q"\lc Ocia

Sec(iity Ao 964 Rewrite, MSD,
2016,
f Both RISs are accessible at h D /W I

-a a-o

nsd qo 5(@ - fk/Ubﬁ%ﬂQﬂ_s_— ’
equlatory-impact.s ngl ama .s be-found and downloaded at
hitp: 23 ‘Of ﬁmxx ases/ris

=OVL.NZ/bublicatiop

\V% AN
.
e / 5 QN X

2.31. If so, did th v’i’ﬂ eam in the sury'provide an independent YES
opinion o I\ ality of anf these regulatory impact statements?

: 2 it = o
-os:'e@* \ am (RIAT) has reviewed the RISs Prepared by MSD ang
aied-supporting if. and considers that the information ang analysis summarised in |

Ss meet th -@ it assurance criteria, ’
Additional co \ nefude;

roposed as part of the Social Security Act 1964 Rewrite

‘ Policy charg I
! "The Re ry mpact Analysis Team (RIAT) has reviewed the RIS prepared by the Ministry of
Soci @-

opment and associateq Supporting material, ang considers that the information ang f
SUmmarised in the RIS meets the quality assurance criteria.

|
Although the conclusion in the RIS as regards the treatment of people who are totally blind is |
! not in line with the Proposal in the Cabinet Paper, the RIS containg sufficient evidence and ’
analysis to enable an informed decision to be made on this, as on other aspects of the ;
Proposed rewrite at this stage. RIAT notes that further consideration will be given to this pointin |
the context of the revised Disability Action Plan”
, Additional Pofic Y changes Proposed as part of the Social Security Act 1964 Rewrite
We note that both of the issues discussed in this RIS were also consid
to SOC in June 2015 (SOC Min (15)12/1 refers). The Minist
being addressed and its analysis of the likely imp:

|
ered in a RIS presented |
ry’s identification of the problem ‘

| Meaning that the stakeholder reaction to removing provisions giving advantageous treafment to
| totally bling people cannot be fully anticipateq.




2.3.2. Are there pe ) T
J were not addressed' by, or that now vary materially from, the policy
| Options analysed in these regulatory impact statements?
\A‘

|

|

Extent of impact analysis available

- e

, 2.4. Has further impact analysis become available for any aspects of ! NO
the policy to be given effect by this Biil? (

[ e DY LIS =

L; = - e e ——— -

available on:

2.5. For the policy to be given effect by this Bill, is there analys'I: J

(a) the size of the potential costs and benefits? d » N s
_ T el v <X

(b) the potential for any group of persons to suffer a s h z
unavoidable loss of income or wealth? B s - (.
This information (including limitations) is set out i %- the Social Security I
NEPY AW 1;._'“;!!-"_ d-and-our-

Act 1964 and_ is available on the MSD website< N

A
work/publications-resources/requiato u,g-\:;;' § v

[ See Policy changes proposed as > Rart of\the chi yACt 1964 Rewrite pages 34-38.
(O

|

2.6. For the poI;é-y to be
or benefits fikely to b

f eff ve compliance

b a‘tﬂas or standards?
— ' 1) ] oy L s v 2 . | -

,l.lator effort put into encouraging or NO

{

- —_—
Hance or non-compliance js unaffected by the changes in this Bil] and |
istance administration.
===z rsidagial U LE




Part Three: Testing of Legislative Content

Consistency with New Zealand’s international obligations

3.1. What steps have been taken to determine whether the policy to be given effect by j
this Bill is consistent with New Zea land’s international obligations?

MSD, including their legal team, has Scanned international obligations and identified only one
| area to be managed.

| of one country access certain benefits and pensions under the other countries social security
system. Two such agreements, with the Republic of Ireland and the Hellenic Republic (Greece), |
include provisions on Orphan’s Benefit.

As noted in Part 1, the eligibility criteria for Orphan’s Benefit is being chan exclude s
parents. Step-parents covered by these reciprocal agreements will contj recej
Benefit until they are amended.

‘\\

Wai ngigblig

ey to be given effect by
s the provisions of the Bil)
Sc@nd other assistance s in line
Vigtsthe same rights and duties of (

Consistency with the governmen

t’s Treaty of
e
3.2, What steps have been taken to determine whet
this Bill is consistent with the principles of the
e Rnnciplesiofit!

No separate formal steps have been taken to
this Bill is consistent with the principles of
| @Pply generally to the New Zealand pubfig
with the third article of the Treaty i
[ citizenship for Méori as other peo
e e

Consistency with the ights Act 1990
e

3.3. Has advice b n p dto \émy-General on whether any

Provisions of thi ear to | of the rights and freedoms

affirmed in the Ne land Bill of ts Act 1990?

et =
eral by Crown Law is generally expected to be available on

pon introduction of a Bill. Such advice, or reports, will be
ebsite at bmz;[[www:lggﬁ@.ggv:,nz/go[igy[ggngﬁm;jgngl-la_w-

"

\_&.\\_




Offences, penalties and court jurisdictions

——

3.4. Does this Bl Create, amend, or remove:

e Zoles
(a) offences or penalties (including infringement offences or
__Penalties and civi| Pecuniary penaity regimes)?

{(b) the jurisdiction of a court or tiibunai‘(inéluding rights to judicial
review or rights of appeal)?

' appeals on medical grounds (see section 375(1)(b) and row 11 of the tab) tion 390 t

|

. Committee (BRC) hearings can be held. The BRC provides an in setting for
| review decisions made by MSD before appealing (if the issy resofved

Security Appeals Authority. The current Act requires a BR @nvene t

i i et lients have

| The Bill also contains minor amendments to provide flexibility in tm&y here Benefit
ains

& Social
e decision
to a different |
otake place with

committee and ’

the office the client is currently working with (see
Clause 2(a) of Schedule 7 Membership).
e L IRITRaSIIG)

s = .
3.4.1. Was the Ministry of Justice u 2Se YES l
The Ministry of Justice (MOJ) w p xsions and provided the following f
- feedback: @

‘A tribunal is g Judici : S

Executive, Cop
} tribunal. Me

ale ependently of the ‘
xecurity Appeal Authority (SSAA) is a
oy \the Governor-General. Its decisions are
2iavie 1o the High Court on a question of law with f
the Court of Appeal and the Supreme Court. /

Privacy issues

| B

3.5. Does this Bl create, amend or remove any provisions relating to .
the collection, storage, access to, correction of, use or disclosure of NO '
personaj fnfor’“mation?

— o




External consultation

3.6. Has there been any external Consultation on the policy to be given

effect by this Bill, or on a draft of this Bji|? YES

, d r icatio e ts/ and can also be found
tto:/ b easury.govt uz[ggQu‘gan'gn§[igtormag’onrgleasegm's |
/ On 28 May 2014, the former Minister for Social Development issued a media release on the fl

intention to rewrite the Act. MSD also that day publisheq on its website the Cabinet paper ang
CAB Min (13) 21/6. A dedicated email address was set Up so members of @lic could

contact the MSD with any queries,
Since 2014, MSD has been running specific targeted engagement j i
* the National Beneficiaries Advocates Consultative !
i bou

f advice on fixes ang clarifications to the Act and we S ‘%&esiqn
I i *‘5 cials also l

| attend the group’s quarterly meetings with MSD. A S reviewed the
' Rewrite Bill l
| * the Chair of the Social Security Appeal Authori
* The Crown éxperts in legislation: the Law , Cro N2 sub-group of the |
Legislative Design and Advice Committ arlia ounsel Office )
| * Grandparents Raising Grandchildren Trus |
Other testing of pProposal

| Ms

are responsible for service delivery to youth, working
Uaents and social housing).
= S

e — SO




Part Four: Significant Legislative Features

Compulsory acquisition of private Property

4.1. Does this Bill contain any Provisions that could result in the
Compuisory acquisition of private property?

Charges in the nature of 3 tax

4.2. Does this Bill create or amend a power to impose a fee, levy or
charge in the nature of a tax?

———

Retrospective effect

- _ '\ RN
4.3. Does this Bill affoct rights, freedoms, or Impose ohiigation ‘\ \J
retrospectively? 6 A“
This Bill includes a number of minor and technical to afig w- olicy and practice
and to correct previous drafting errors or omissio of th ‘:«- ents have
retrospective effect to ensure that MSD's pr, ul fr
€rror occurred. No clients will be adverse% R5¢

More detailed information s included i Ap

Significant decision-making powers

appeals.

—

10




legisiation?

Creating consiste
approach to wh

atis included in reg
policies, overse

as absence

processes, ang te

i
The eMmpowering provis)
earlier than the re ew legi
isterial dire
AV

Stob

the day after Royal as

ncy where there are éxi

€ need for g standard
€mptions from various

hanges in policy,

and education).

€ will come into effect
sent. This Jets the requireq

€ made angd Come into effect at the same time as

11




f New regulation making powers in the Bill include: T

. Section 400 Regulations: residentia/ requirement — allows regulations to Provide detail on
/ when a person meets the residentia| requirement: or Must be treated as if they satisfy the
requirements; or is not required to comply with residentia| requirements.

. Section 410 Regulations: Specific Obligations, work.
exemptions from, Specified obligations — allows
testing; deferral of work obligations; exemptions

l around exemptions.

. Section 412 Regulations: fac 7 ts: , <
regulations to make grants repay- ifi (:& ived: to
Provide certain insurance p S t0ape : as income

nSions — moves direct
g ORSelating to the |
1 administration of the overseas pen iCy> Di ctions allow MSD to reduce a
‘ person’s New Zealand pension an qu g overseas pension

. Section 419 Regulations: e Wations of stand-down - moves
detail of Circumstances W, ‘- stand-down js applied from primary

mption
legislation, This regul ifg po 1 ,V €gulation to identify the Circumstances |
not Q.the stand-down period.
po ies at least one of the following Criteria:

and classes of clients
it i riate to utilise parliamentaiy time
e Ired to implement and administer the Act
P

Each of these regulatio
2d and matters that may neeq to be frequently Changed.
s MOy ch

Y Provisions (other than those noted
all for Special Comment?

sual or ¢

12




. Changes are made for sole Parents with g youngest dependent chil over 14 S
who have Jost the Support of thejr Spouses or partners due to imp el ensuring

can:
a If of t rate
UPport) of Schedy ales of

. receive the gole parent ra
but a drafting

Omission inadvenently did not Preserve that nolic ing S Never intendeq that
these parents be treateq differently. cti heen continue to apply the
previous settings in Jine with the poficy - NeRewite Biil wijl validate the rate paid to
these clients since July 2013 ela {\VOobseeker Support: validation of
Payments when Spouse’s o due to Sentence of
imprisonment, ele).

. Certain clients are pey
receive a benefit ( < S J
Omissjon so e 2Iving-Jobise rt were unintentionally omitted from the

list of affected cfje €N grandpare isions were made for the 2013 welfare

Validating were generally understood ang intended to pe lawful

@ Sin outh Service clients haye been able to report a change in circumstances to
i ice provider (instead of MSD). A drafting error in 2015 haq the effect that
(L. \ge could be reporteq to any type of Service provider. This was never the intention
=R Practice has not changed. No client has been affected by thig error (see Schedyle 1
Clause 45 Young persons’ service Providers: actions between 15 July 2013 and
changeover).

e

; Eligibility to Sole Parent Support ends when the youngest dependent child turns 14 years of
age. These clients are automaticany transferred to Jobseeker Support.
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Recommended actions

It is recommended that you:

1 note that a 2003 change to the Social Security Act 1964 (the Act) incorrectly
included former practitioners in the definition of health practitioner
‘Yes)/ No
2 note that Ministry of Health and Ministry of Social Development officials agree that it
would be inappropriate to use former practitioners for purposes that are set out in
the Act for health practitioners and our practice is to use only current practitioners
(lesfino
3 note that you can agree to the correction of the definition under the authority
Cabinet has delegated for you to make technical and minor policy changes required
for the drafting of the Bill [SOC Min (15) 12/1 refers] @ %
4 agree that the definition of health practitioner in the& ,,- h the
Rewrite so that it excludes former practitioners
@ Disagree
5 note the attached Cabinet paper Soci station-Rewrite Bill: Approval
for Introduction will need to be lod on 3 March 2016, so it
can be considered at the 9 Marc
Yes)/ No
6 cdgeément in CabNet.
M’ Disagree
o< /2] 1L
Sacha O Date
Gen ger
Agein sability and International

Uy, 3-3 <1k

Minister\for Social De

Hon Anne Tolley Date
i i elopment

File ref: Objective AB684279; REP/16/2/158

Social Security Act Rewrite: Cabinet Legislation Committee paper for your approval 2













































8 agree that the government propose that the Bill be:
8.1 referred to the Social Services Select Committee for consideration;
8.2 reported back by the Social Services Select Committee by September 2016;
8.3 enacted by November 2016.

Hon Anne Tolley
Minister for Social D&velopment

.8 .Jb. %@ @&




Departmental Disclosure Statement

’ Social Security Legislation Rewrite Bill ,

The departmental disclosure statement for a government Bill seeks to bring together in
one place a range of information to Support and enhance the Parliamentary and public
scrutiny of that Bill.

It identifies:

¢ the general policy intent of the Bill and other background poli terial;
* some of the key quality assurance products and proce 0 develop.an
test the content of the Bill: & %
* the presence of certain significant powers or n the@%& ight be of
rant an :

particular Parliamentary or public interest a
Attention: Limits on scope of disclosure &X

@ oli existing legislation to
improve clarity and navigability. Most ¢
existing law. For ease of use, i tion provide disclosure statement about

This Bill is predominantly a technical r. vi

the content of this Bill is, unl ise indica ited to those provisions that
involve a substantive ch .

new policy or to address (i

(Identified changes i i

This disclosure s t was r% by the Ministry of Social Development,

The Minj cial | nt certifies that, to the best of its knowledge and
unde §§a ‘the i provided is complete and accurate at the date of
finalisation-belo

[Date ﬁnalé' €bruary 2016).







Part One: General Policy Statement
Overview
This Bill:

¢ repeals and replaces the Social Security Act 1964 and the Social Welfare
(Reciprocity Agreements, and New Zealand Artificial Limb Service) Act 1990

® provides an improved legislative structure

* reduces the leve| of detail in primary legislation, to enhance clarity, coherency, and

Consistency. &
A small number of policy changes are included to support servi i : @

Objective

is over 50 years old. Since it was enacted, it
amended. This has made it increasingly pj

incoherent. ;i v
The Bill aims to improve accessibifi by i &
eligibility, obligations, sanctio
assistance is delivered. It a) i er
provisions into a stand-a th
requiring that care or tho ice %
Legislative feat @
Act\19684 s very detailed, amendment Acts have been

Since the %?e uri
neede i ente r changes in policy, or to enable more efficient
admi prag

a

This Bill up fting style and language. The Biji's structure also groups
provisionsj ys\and locations that are clearer, more logical, and easier to follow.

The achieves greater consistency with other enactments with respect to the
leve tail that is included in primary legislation and delegated legislation,
Significant policy, matters relating to human rights and freedoms, rights of appeal,
provisions that vary common law, and provisions that confer economic rights (such as
eligibility) are in primary legislation. Matters relating to detail and administration will pe
more appropriately located in delegated legislation to provide an appropriate degree of
flexibility and responsiveness to changes in society.

Policy change

This Bill changes some policy. Most of the policy changes are to enable improvements
to frontline practice, and to align with modern service delivery.







Part Two: Background Material and Policy Information

Published reviews or evaluations

2.2. Does this Bil| seek to give effect to New Zealangd action in rejatio
to an internationaj treaty?

’- 2.3. Were any regulatory impact statements provideg
Policy decisions that led to this Bill?

N
Policy changes proposed as part of the Social Se t 964
Additional Policy changes proposed as part ¢ q"\lc Ocia

Sec(iity Ao 964 Rewrite, MSD,
2016,
f Both RISs are accessible at h D /W I

-a a-o

nsd qo 5(@ - fk/Ubﬁ%ﬂQﬂ_s_— ’
equlatory-impact.s ngl ama .s be-found and downloaded at
hitp: 23 ‘Of ﬁmxx ases/ris

=OVL.NZ/bublicatiop

\V% AN
.
e / 5 QN X

2.31. If so, did th v’i’ﬂ eam in the sury'provide an independent YES
opinion o I\ ality of anf these regulatory impact statements?

: 2 it = o
-os:'e@* \ am (RIAT) has reviewed the RISs Prepared by MSD ang
aied-supporting if. and considers that the information ang analysis summarised in |

Ss meet th -@ it assurance criteria, ’
Additional co \ nefude;

roposed as part of the Social Security Act 1964 Rewrite

‘ Policy charg I
! "The Re ry mpact Analysis Team (RIAT) has reviewed the RIS prepared by the Ministry of
Soci @-

opment and associateq Supporting material, ang considers that the information ang f
SUmmarised in the RIS meets the quality assurance criteria.

|
Although the conclusion in the RIS as regards the treatment of people who are totally blind is |
! not in line with the Proposal in the Cabinet Paper, the RIS containg sufficient evidence and ’
analysis to enable an informed decision to be made on this, as on other aspects of the ;
Proposed rewrite at this stage. RIAT notes that further consideration will be given to this pointin |
the context of the revised Disability Action Plan”
, Additional Pofic Y changes Proposed as part of the Social Security Act 1964 Rewrite
We note that both of the issues discussed in this RIS were also consid
to SOC in June 2015 (SOC Min (15)12/1 refers). The Minist
being addressed and its analysis of the likely imp:

|
ered in a RIS presented |
ry’s identification of the problem ‘

| Meaning that the stakeholder reaction to removing provisions giving advantageous treafment to
| totally bling people cannot be fully anticipateq.




2.3.2. Are there pe ) T
J were not addressed' by, or that now vary materially from, the policy
| Options analysed in these regulatory impact statements?
\A‘

|

|

Extent of impact analysis available

- e

, 2.4. Has further impact analysis become available for any aspects of ! NO
the policy to be given effect by this Biil? (

[ e DY LIS =

L; = - e e ——— -

available on:

2.5. For the policy to be given effect by this Bill, is there analys'I: J

(a) the size of the potential costs and benefits? d » N s
_ T el v <X

(b) the potential for any group of persons to suffer a s h z
unavoidable loss of income or wealth? B s - (.
This information (including limitations) is set out i %- the Social Security I
NEPY AW 1;._'“;!!-"_ d-and-our-

Act 1964 and_ is available on the MSD website< N

A
work/publications-resources/requiato u,g-\:;;' § v

[ See Policy changes proposed as > Rart of\the chi yACt 1964 Rewrite pages 34-38.
(O

|

2.6. For the poI;é-y to be
or benefits fikely to b

f eff ve compliance

b a‘tﬂas or standards?
— ' 1) ] oy L s v 2 . | -

,l.lator effort put into encouraging or NO

{

- —_—
Hance or non-compliance js unaffected by the changes in this Bil] and |
istance administration.
===z rsidagial U LE




Part Three: Testing of Legislative Content

Consistency with New Zealand’s international obligations

3.1. What steps have been taken to determine whether the policy to be given effect by j
this Bill is consistent with New Zea land’s international obligations?

MSD, including their legal team, has Scanned international obligations and identified only one
| area to be managed.

| of one country access certain benefits and pensions under the other countries social security
system. Two such agreements, with the Republic of Ireland and the Hellenic Republic (Greece), |
include provisions on Orphan’s Benefit.

As noted in Part 1, the eligibility criteria for Orphan’s Benefit is being chan exclude s
parents. Step-parents covered by these reciprocal agreements will contj recej
Benefit until they are amended.

‘\\

Wai ngigblig

ey to be given effect by
s the provisions of the Bil)
Sc@nd other assistance s in line
Vigtsthe same rights and duties of (

Consistency with the governmen

t’s Treaty of
e
3.2, What steps have been taken to determine whet
this Bill is consistent with the principles of the
e Rnnciplesiofit!

No separate formal steps have been taken to
this Bill is consistent with the principles of
| @Pply generally to the New Zealand pubfig
with the third article of the Treaty i
[ citizenship for Méori as other peo
e e

Consistency with the ights Act 1990
e

3.3. Has advice b n p dto \émy-General on whether any

Provisions of thi ear to | of the rights and freedoms

affirmed in the Ne land Bill of ts Act 1990?

et =
eral by Crown Law is generally expected to be available on

pon introduction of a Bill. Such advice, or reports, will be
ebsite at bmz;[[www:lggﬁ@.ggv:,nz/go[igy[ggngﬁm;jgngl-la_w-

"
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Offences, penalties and court jurisdictions

——

3.4. Does this Bl Create, amend, or remove:

e Zoles
(a) offences or penalties (including infringement offences or
__Penalties and civi| Pecuniary penaity regimes)?

{(b) the jurisdiction of a court or tiibunai‘(inéluding rights to judicial
review or rights of appeal)?

' appeals on medical grounds (see section 375(1)(b) and row 11 of the tab) tion 390 t

|

. Committee (BRC) hearings can be held. The BRC provides an in setting for
| review decisions made by MSD before appealing (if the issy resofved

Security Appeals Authority. The current Act requires a BR @nvene t

i i et lients have

| The Bill also contains minor amendments to provide flexibility in tm&y here Benefit
ains

& Social
e decision
to a different |
otake place with

committee and ’

the office the client is currently working with (see
Clause 2(a) of Schedule 7 Membership).
e L IRITRaSIIG)

s = .
3.4.1. Was the Ministry of Justice u 2Se YES l
The Ministry of Justice (MOJ) w p xsions and provided the following f
- feedback: @

‘A tribunal is g Judici : S

Executive, Cop
} tribunal. Me

ale ependently of the ‘
xecurity Appeal Authority (SSAA) is a
oy \the Governor-General. Its decisions are
2iavie 1o the High Court on a question of law with f
the Court of Appeal and the Supreme Court. /

Privacy issues

| B

3.5. Does this Bl create, amend or remove any provisions relating to .
the collection, storage, access to, correction of, use or disclosure of NO '
personaj fnfor’“mation?

— o




External consultation

3.6. Has there been any external Consultation on the policy to be given

effect by this Bill, or on a draft of this Bji|? YES

, d r icatio e ts/ and can also be found
tto:/ b easury.govt uz[ggQu‘gan'gn§[igtormag’onrgleasegm's |
/ On 28 May 2014, the former Minister for Social Development issued a media release on the fl

intention to rewrite the Act. MSD also that day publisheq on its website the Cabinet paper ang
CAB Min (13) 21/6. A dedicated email address was set Up so members of @lic could

contact the MSD with any queries,
Since 2014, MSD has been running specific targeted engagement j i
* the National Beneficiaries Advocates Consultative !
i bou

f advice on fixes ang clarifications to the Act and we S ‘%&esiqn
I i *‘5 cials also l

| attend the group’s quarterly meetings with MSD. A S reviewed the
' Rewrite Bill l
| * the Chair of the Social Security Appeal Authori
* The Crown éxperts in legislation: the Law , Cro N2 sub-group of the |
Legislative Design and Advice Committ arlia ounsel Office )
| * Grandparents Raising Grandchildren Trus |
Other testing of pProposal

| Ms

are responsible for service delivery to youth, working
Uaents and social housing).
= S

e — SO




Part Four: Significant Legislative Features

Compulsory acquisition of private Property

4.1. Does this Bill contain any Provisions that could result in the
Compuisory acquisition of private property?

Charges in the nature of 3 tax

4.2. Does this Bill create or amend a power to impose a fee, levy or
charge in the nature of a tax?

———

Retrospective effect

- _ '\ RN
4.3. Does this Bill affoct rights, freedoms, or Impose ohiigation ‘\ \J
retrospectively? 6 A“
This Bill includes a number of minor and technical to afig w- olicy and practice
and to correct previous drafting errors or omissio of th ‘:«- ents have
retrospective effect to ensure that MSD's pr, ul fr
€rror occurred. No clients will be adverse% R5¢

More detailed information s included i Ap

Significant decision-making powers

appeals.

—
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legisiation?

Creating consiste
approach to wh

atis included in reg
policies, overse

as absence

processes, ang te

i
The eMmpowering provis)
earlier than the re ew legi
isterial dire
AV

Stob

the day after Royal as

ncy where there are éxi

€ need for g standard
€mptions from various

hanges in policy,

and education).

€ will come into effect
sent. This Jets the requireq

€ made angd Come into effect at the same time as
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f New regulation making powers in the Bill include: T

. Section 400 Regulations: residentia/ requirement — allows regulations to Provide detail on
/ when a person meets the residentia| requirement: or Must be treated as if they satisfy the
requirements; or is not required to comply with residentia| requirements.

. Section 410 Regulations: Specific Obligations, work.
exemptions from, Specified obligations — allows
testing; deferral of work obligations; exemptions

l around exemptions.

. Section 412 Regulations: fac 7 ts: , <
regulations to make grants repay- ifi (:& ived: to
Provide certain insurance p S t0ape : as income

nSions — moves direct
g ORSelating to the |
1 administration of the overseas pen iCy> Di ctions allow MSD to reduce a
‘ person’s New Zealand pension an qu g overseas pension

. Section 419 Regulations: e Wations of stand-down - moves
detail of Circumstances W, ‘- stand-down js applied from primary

mption
legislation, This regul ifg po 1 ,V €gulation to identify the Circumstances |
not Q.the stand-down period.
po ies at least one of the following Criteria:

and classes of clients
it i riate to utilise parliamentaiy time
e Ired to implement and administer the Act
P

Each of these regulatio
2d and matters that may neeq to be frequently Changed.
s MOy ch

Y Provisions (other than those noted
all for Special Comment?

sual or ¢
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. Changes are made for sole Parents with g youngest dependent chil over 14 S
who have Jost the Support of thejr Spouses or partners due to imp el ensuring

can:
a If of t rate
UPport) of Schedy ales of

. receive the gole parent ra
but a drafting

Omission inadvenently did not Preserve that nolic ing S Never intendeq that
these parents be treateq differently. cti heen continue to apply the
previous settings in Jine with the poficy - NeRewite Biil wijl validate the rate paid to
these clients since July 2013 ela {\VOobseeker Support: validation of
Payments when Spouse’s o due to Sentence of
imprisonment, ele).

. Certain clients are pey
receive a benefit ( < S J
Omissjon so e 2Iving-Jobise rt were unintentionally omitted from the

list of affected cfje €N grandpare isions were made for the 2013 welfare

Validating were generally understood ang intended to pe lawful

@ Sin outh Service clients haye been able to report a change in circumstances to
i ice provider (instead of MSD). A drafting error in 2015 haq the effect that
(L. \ge could be reporteq to any type of Service provider. This was never the intention
=R Practice has not changed. No client has been affected by thig error (see Schedyle 1
Clause 45 Young persons’ service Providers: actions between 15 July 2013 and
changeover).

e

; Eligibility to Sole Parent Support ends when the youngest dependent child turns 14 years of
age. These clients are automaticany transferred to Jobseeker Support.
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You have previously agreed that you want to progress a policy-
neutral Social Security Legislation Rewrite Bill

2 You have made a number of decisions on the Rewrite Bill, including removing new
policy changes from the Rewrite Bill and adding three additional fixes by
Supplementary Order Paper (SOP) [REP/17/11/1097 refers]. At a meeting with
officials on 27 November 2017 you agreed to proceed with a policy-neutral rewrite of
the Social Security Act 1964 (SSA).

3  You then confirmed this decision to proceed with a policy-neutral rewrite of the SSA
and the inclusion of a number of fixes, clarifications and additional changes, including
minor policy changes [REP/17/11/1165 refers].

Current status of the Social Security Legislation Rewrite Bill

4  As at 8 February 2018, the Rewrite Bill is currently awaiting its second reading. It will
then proceed to Committee of the whole House (Committee stage),Your ofﬂc
indicated that you wish to progress the bill in the suttmg week
13 February 2018.

A Cabinet paper has been drafted to reflect th eme

5 The Ministry for Social Development (MSD) has p a draft abine per that
seeks approval for the release of a SOP that a binet
agreement is also sought to make changes contained within

tat

the Rewrite Bill. MSD has undertaken a abmet paper and
no substantive comments were recei

... however, a further decislo nt dates is required

for the Cabinet paper ’

6 The Rewrite Bill will co ojg tw rently, some provisions, such as for
regulation-making, wi yce on 1 January 2017 and the majority
of the prowsmns 17 the Rewrite Bill did not progress in the
term of the la nt, t mencement dates need to be updated.

7 ncemen proposed to allow for necessary consequential

e ma to re Iatlons so they can have the same commencement
h|s will allow for system and operational changes to be
|ons with clients to occur. Therefore it is proposed that:

nt date for regulation-making provisions is amended to be the
| Assent

. mencement date for the remaining provisions in the Rewrite Bill is
nded to 26 November 2018.

Prog ing the Cabinet paper and Social Security Legislation
Rewrite Bill

8 Officials understand that you plan to progress the Rewrite Bill through the House in
the sitting week beginning 13 February 2018. For this deadline be met, the Cabinet
paper will need to be considered at the Cabinet on Monday 12 February 2018.

Other matters

9 On 2 February 2018, MSD provided you and the Minister of Housing and Urban
Development, with advice on a historical misalignment issue between Government
Statistician boundaries and the Accommodation Supplement (AS) Area boundaries
[REP 18/2/154 refers]. That report noted that because AS Area boundaries had not
always been updated as required, this created a misalignment issue. The report
sought an indication from you on possible approaches to address the AS historical
alignment issue. Your office has indicated that you wish to remove the provision
currently contained in the Rewrite Bill to validate past decisions on AS and receive
advice on alternative options for addressing the AS historical misalignment issue.

Cabinet Paper: Progressing the Social Security Legislation Rewrite Bill 3



MSD has updated the Cabinet paper to this effect and is working with PCO on
amending the SOP.

10 MSD notes that you will not be progressing with the SOP for the Rewrite Bill that you
released while in opposition. You may wish to note this if your colleagues query you
about this matter. You will also need to inform the chairperson of the Committee of
the whole House during the debate that you no longer intend to move the
amendments contained within that SOP.

11 We have also provided your office with examples of the four minor policy changes still
included in the Rewrite Bill.

Next steps

12 MSD will lodge the paper through CabNet on Friday 9 February 2018. The Cabinet
paper will then need to be approved by you through your office.

13 You will be provided with an Aide Memoire to support the consi jon of the inet
paper at Cabinet by 9 February 2018. @
File ref: REP/18/1/114 @ % § %

s9(2)(a)

Author: , Senior Policy Analyst,.E : v
Responsible manager: Bede Hogan, Policy@ S and Income Support
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Regulatory impact and compliance cost statement
32 Two Regulatory Impact Statements (RIS) for the policy changes currently contained with the

Rewrite Bill accompanied a previous Cabinet paper. These RISs have been published on
MSD's and Treasury’s website.’

Gender implications

33 There are no gender implications from the proposals in this paper.

Disability perspective

34 Anissue relating to the preferential treatment of people who are blind compared to other
people with other forms of disability or health condition is discussed @rthe Hu Rights

implications section of this paper. 8 Ei
35 There are otherwise no disability implications from the propo@% is pa%
Publicity :g : ®§

36 | will work with officials to consider options fo ing thi % the MSD website.

Compliance @ @

37 The SOP complies with eac owi @
37.1 the principles of l : % f W%

the New Zealand Bill of Rights Act 1990 and the
s discussed above

37.2 the rights a edoms ¢
i 1993, ex

Huma %
37.3 %es a

37.4 relevant |

s set out in the Privacy Act 1993

standards and obligations

37.5 Legi Advisory Committee Guidelines; Guidelines on Process and Content of

tion, published by the Legislation Design and Advisory Committee.

Allocation of decision making powers

38 The SOP does not allocate decision making powers between the executive, the courts, or
tribunals.

' The RISs comprise:

¢ Policy changes proposed as part of the Rewrite of Social Security Act 1964, published online at:
http://www.msd.qovt. nz/documents/about-msd-and-our-work/publications-resources/requlatory-
impact-statements/policy-changes-proposed-as-part-of-the-rewrite-of-social-security-act-
1964.pdf.

e Additional policy options proposed as part of the Social Security Act 1964 Rewrite, published
online at: hitp://www.msd.qovt.nz/documents/about-msd-and-our-work/publications-
resources/requlatory-impact-statements/additional-policy-options-proposed-as-part-of-the-social-
security-act-1964-rewrite.pdf,
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eport

Date: 14 November 2017 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development

Advancing the Social Security Legislation Rewrite Bill

Purpose of the report

1 This report provides you with a summary of the current scope of the Social Security
Legislation Rewrite Bill (Rewrite Bill), seeks confismation of the-ansgoing scope of the
Bill, and provides you with advice on how to make changes shouid-you chose to do
S0.

Executive summary

2  The Rewrite Bill has been reinstated and is awaiting its-second reading. You have
expressed support for a policy-neutral rewrite but\not the new policy changes in the
Rewrite Bill.

3  The Rewrite Bill currently:
3.1 rewrites and restructures the Social Security Act 1964

3.2 changes‘thé balance between primary and delegated legislation by relocating
some of the Act’s content\nto regulations

3,3 fixes and clarifies.issués with existing legislation (such as previous drafting
arrors or omissionsy, removes ambiguity and repeals a discriminatory provision

3.4 ‘contains'\a number of policy changes agreed by the previous government.

4  You could-proceed with any combination of the components of the Rewrite Bill,
though the Ministry of Social Development (MSD) recommends you proceed with the
rewrite and restructure, rebalance and fixes only {(paragraphs 3.1, 3.2 and 3.3). This
would ensure the benefits of a rewrite are realised and provide a solid legislative
platform for an overhaul of the welfare settings.

5 Cabinet has agreed additional fixes you may wish to include in the Rewrite Bill to
ensure that the new Social Security Act is as fit-for-purpose as it can be.

Recommended actions

It is recommended that you:

1 note that the Social Security Legislation Rewrite Bill has been reinstated into the
House, awaiting its second reading

The rewrite of the Social Security Act

2 note that the Social Security Legislation Rewrite Bill rewrites and restructures the
Social Security Act 1964, and changes the balance between primary and delegated
legislation

The Aurara Centre, 56 The Terrace, PO Box 1556, Wellington — Telephone 04-916 3300 - Facslimile 04-918 0099




confirm that the Social Security Legislation Rewrite Bill should proceed with the
rewrite and restructure components as drafted

Yes / No

agree that the Social Security Legislation Rewrite Bill should proceed with the change
in balance between primary and delegated legislation as drafted

Agree [/ Disagree

Making changes to provisions to manage risk

5

note that the Social Security Legislation Rewrite Bill includes minor and technical fixes
to provisions that present risks, including the inconsistent treatment of clients and the
increased risk of legal challenge

agree that the Social Security Legislation Rewrite Bill retain thefixes as drafted
Agree //Disagree

note that Cabinet has agreed additional fixes to the Social Security Act\1964

agree that the following additional fixes be included in the Social Security Legislation
Rewrite Bill by supplementary order paper:

8.1 clarifying that clients are able te notify the Ministry-of Social Development of
their overseas absence due to humanitarian reasons as soon as is reasonably
practicable, including after) returning to New Zealand, and still have their
benefit backdated

Agree / Disagree
8.2 clarifying that; as originally intended, the maximum limit for advance payment
of benefit should. not include supplementary benefits
Agree [ Disagree
8.3 clarifying that the cost of evidential drug tests cannot be reimbursed to

employers when it was unnecessary because the client walved the need for
evidential testing

Agree [/ Disagree

Removing the new policy changes from the Social Security Legislation Rewrite Bill

9

10

11

note that there are seven new policy changes currently included in the Social Security
| egislation Rewrite Bill, which could be removed by supplementary order paper with
Cabinet Legislation Committee approval

agree to propose to the Cabinet Legislation Committee the removal of the new policy
changes from the Social Security Legislation Rewrite Bill to maintain a policy-neutral
rewrite

Agree / Disagree

indicate which, if any, of the new policy proposals you would like further advice on as
part of the on-going work and legislation programme, if you agree to
recommendation 10:

Advancing the Social Security Legiskation Rewrite Bill 2




11.1 a regulation-making power to identify specific client circumstances where
compulsory redirection of benefit payments is appropriate, in order to ensure
positive outcomes for clients

Yes / No

11.2 merging the Orphan’s and Unsupported Child's benefits into a single benefit
named Supported Child’s Payment. The policy settings would be aligned so that
step-parents would not be eligible (with grand-parenting provisions to protect
the entitiement of step-parents granted Orphan’s Benefit prior to the change in
legislation)

Yes / No

11.3 Emergency Benefit being renamed Exceptional Circumstances Benefit
Yes / No

11.4 case managers having discretion to apply work or work preparatiofi obligations
to a person granted the Exceptional Circumstances Benefit (Emergency
Benefit), if the person has the capacity to meef)the obligation

Yes / No
11.5 both parents in split care situations (whereeach parent cares for at least one

dependent child from the former relationship) being ‘eligible for Sole Parent
Support

Yes / No
11.6 objectives of the Investment Approach being included in the overarching
principles of the Act
Yes / No
11.7 a sihgle rate of Sole Parent Support being established for single carers who are

paid the Supported Child’s Payment (Orphan’s and Unsupported Child’s
benefits)

Yes / No

Your supplementary order paper released on 26 September 2016

12 indicate that you wish to dis-continue with the supplementary order paper you
released on 26 September 2016 to maintain a policy-neutral rewrite

Yes / No

Advancing the Social Security Legislation Rewrite Bill 3



Next steps

13 note that the Ministry of Social Development will provide you advice on the proposed
phasing of changes to welfare settings, by 17 November 2017

14 note that the Ministry of Social Development will provide you advice on policy
proposals that were in the pipeline for your consideration, by the end of November
2017

15 note that, depending on decisions you make, the Ministry of Social Development will

provide you with further technical advice on advancing the Social Security Legislation
Rewrite Bill, by the end of November 2017

16 note that the Ministry of Social Development can provide more infarmation if needed
and is available to discuss the proposals in this report. % &

©§® @X lw/nal/_-zcnq

Coteay mm@@@@yQ@@
P
& X@X%

Hon C \§epuloni Date
Minist ocial Development
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The Social Security Act 1964 establishes New Zealanders
fundamental entitlements to social assistance delivered through
the benefit system

6 The Social Security Act 1964 {1964 Act) establishes New Zealanders’ fundamental
legal entitlements to social assistance, delivered through the benefit system. Its
purpose is to assist those who are vulnerable according to their circumstances, and it
sets out rules and principles for targeting that assistance.

7  The Social Security Legislation Rewrite Bill {(Rewrite Bill}:
7.1 rewrites and restructures the 1964 Act

7.2 changes the balance between primary and delegated legislation by relocating
some of the Act’s content into regulations

7.3 fixes and clarifies issues with existing legislation {such as previous drafting
errors or omissions), removes ambiguity and repeals a discriminatory pravision

7.4 contains a number of policy changes agreed by the previous \government.
Rewriting, restructuring and rebalancing social security legisiation

8  After more than 50 years of amendments and repeals; including-more than 150
amending Acts, the legislation has become fragmiented, hard to unhderstand and
difficult to navigate ~ in other words it is fet fit fof purpgse.

Rewriting social security legislation to-make il €asierto understand

9  The rewrlte of the 1964 Act aims to\make social security legislation clearer and more
accessible. The Rewrite Bill rewrites the current policy in modern drafting style,
includes more explanation and guidancegnd uses tables and examples to make
provisions easier to upderstand. The fanguage-is simplified to make it more
straightforward to the'reader.

10 Modern language replaces some of the terms in the 1964 Act. For example:

» the term ‘heéaith conditiontreplaces the term ‘sickness’ in the phrase *sickness,
injaryor disability’, Many people with health conditions that may impact on their
work capacity do-notregard themselves as sick. The term *health condition’ is
how riore cormmonly used in practice and supports a focus on capacity rather
than incapacity

. the term ‘shared custody’ is updated to ‘shared care’ to be consistent with other
statutés sich as the Child Support Act 1991.

11  As atidy-up’, some ohsolete and redundant provisions are not being rewritten into
the new Act, such as the War Serviceman’s Dependents Allowance and statutory
declaration provisions.

Restructuring social security legislation to make it easier to find things

12 The new Social Security Act set out in the Rewrite Bill locks very different to the
1964 Act. It has a logical structure and flow. In the 1964 Act the various main
benefits are separated and supplementary assistance is in seven different parts.
Assistance for young people is ‘tacked on’ at the end. By contrast, the Rewrite Bill
has all the financial assistance provisions grouped together near the front of the Bill
in Part 2.

13 The Rewrite Bill has the most important provisions at the front including main benefit
eligibility, obligations, and sanctions. General, technical, and administrative
provisions are located towards the end of the Bill. There is a full contents table at the
start of the Bill and further contents tables are provided for each Part and Schedule

of provisions.

14 The Rewrite Bill repeals and replaces the Social Security Act 1964 and the Social
Welfare (Reciprocity Agreements, and New Zealand Artificial Limb Service) Act 1990

with three rewritten Acts:

Advancing the Social Security Legisiation Rewrite Bill 5
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Residential Care and Disability Support Services Act
Artificial Limb Service Act
Social Security Act.

MSD seeks your confirmation that the rewrite and restructure components be
retained as part of the Rewrite Bill.

Rebalancing social security legislation to make it consistent and

easi

16

17

18

19

ier to work with

Primary and delegated legislation are being rebalanced with detail moving from the
Act into regulations. The purpose of these changes is to:

create consistency where there are existing regulations and the need for a
standard approach to what is included in regulations (for example, exemptions
from various policies, overseas absence, and supplementary assistance)

remove unnecessary detail from the primary legislation (such’as administration,
procedures, and the mechanics of implementing a palicy)

allow appropriate provisions to be flexible and responsiveto changes in policy,
processes, and terminology (for example, imfiigration, health, and education).

For a list of the provisions being moved from primary legisjation.to-regulations see
Appendix 1.

In the Select Committee report the New Zealand Laboue \Party minority view
expresses concern that the “increased ability for-the Government to make and amend
regulations as proposed in this-bill is disconcertitig\as it considerably reduces the
space for public accountability and scrutipy”;

A principled approach was taken; using-the Legislation Advisory Committee guidelines
to identify what should be moved cut of the’Act and what should stay in it The
following principles were used:

. main bérefit eligibility, obligations, and sanctions are set out in detailed
proyisions. in primary legislation

. supplementary assistance set out with broad parameters in primary legisiation,
with furtherdetaibin regulations

. hardship ‘and) emergency assistance enabled through flexibility and discretion in
primary legislation, with further detail in reguiations and/or welfare programmes

. simplified provisions in primary legislation for general, technical, and
administrative provisions

. retaining rates of payments, income and means tests in the Schedules to the
Act.

MSD also consulted directly with the Legislation Design and Advisory Committee on
the appropriate balance between primary and delegated legislation.

MSD recommends the rebalancing between primary and delegated legislation be
retained as part of the Rewrite Bill, and are happy to discuss this further.

Social security regulations have also been rewritten and restructured

20

MSD and the Parliamentary Counsel Office (PCO) have worked together to
consolidate and rewrite social security regulations, including those provisions that
have been moved out of the Act.
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Making fixes to provisions to manage risk

21  With an Act that is more than 50 years old, where only 4 sections are unchanged and
one section has been changed 292 times, there were bound to be drafting errors and
omissions, ambiguity and inconsistencies. These issues present risks including
inconsistent treatment of clients and increased risk of legal challenge (to the Benefit
Review Committee, Social Security Appeal Authority, and appeals to the High Court).

22 The Rewrite Bill fixes and clarifies a humber of issues to restore the original policy
intent while ensuring legistation supports current policy and practice. These are
mostly minor and technical changes. For example:

. fixing that parents with partners in prison receive the sole parent rate of
Jobseeker Support and that the *28 day rule' applies to them, as was the policy
before the 2013 welfare reforms collapsed seven benefits into three benefits
{known as the benefit collapse). This was a drafting omission that has been
operationalised as intended, so the legislation should be updated to reflect the
original policy intent.

. clarifying that all sole parents on Jobseeker Support can-undertake temporary
full-time employment’ and not just those with childien yotinger than\14-years
old (as was the case before the benefit collapse},\The wording of \theprovision is
ambiguous and open to interpretation. Theamenpded provision\has been drafted
to remove doubt.

. aligning medical appeals by allowing appeals-agajnst\decisions by MSD to decline
or cancel Supported Living Payment-{on\grounds-of caring for another person) to
be heard by a Medical AppealBoard (MAB}, This is-ihe only health-related
decision that cannot be reviewed by a MAB. The @mended provision Improves
consistency.

23 To improve compliance with-human rights legistation the Rewrite Bill does not include
an existing outdated and unused provision)allowing Emergency Benefit to be granted
on the condition thatthe personcomplies 'with requirements to undergo medical or
other treatment. Section 11 of the New Zealand Bill of Rights Act 1990 states
“Everyone has thetight to refuse to undergo any medical treatment” so the provision
has beervremoved in the Rewrite Bill.

24 Fora listofkhe fixes W the Rewrite Bill see Appendix 2.

25 MSDTecommends the'fixes be retained as part of the Rewrite Bill.

Cabinet hascagreed-additional fixes that could be included in the Rewrite Bill by
supplementary order paper

26 There\are three additional fixes to the 1964 Act that Cabinet has agreed to*:

. clarifying that clients are able to notify MSD of their overseas absence due to
humanitarian reasons as soon as is reasonably practicable, including after
returning to New Zealand, and stili have their benefit backdated. The wording of
the provision is ambiguous and open to interpretation. The amended provisions
have been drafted to remove doubt.

' If a person is entitled to a benefit the start date (known as the commencement date) is generally a
date after they have applied for it and following any stand-down period that might apply. However,
some people can have their benefit payments backdated by up to 28 days before the application
date, provided they were eligible over that period and any benefit stand-down has ended. This is
known as the '28 day rule’.

? These changes had been proposed for inclusion in the proposed Social Assistance (Electronic,
Remedial and Other Matters) Amendment Bill.
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. clarifying that, as originally intended, the maximum limit for advance payment of
benefit should not include supplementary benefits. The wording of the provision
is ambiguous and open to interpretation. The amended provision will be drafted
to remove doubt.

. clarifying that the cost of evidential drug tests cannot be reimbursed” to
employers when it was unnecessary because the client waived the need for
evidential testing. Due to provisions being drafted too broadly clients are being
put in debt to reimburse the cost of unnecessary tests.

27 M™MSD recommend that these additional fixes be included in the Rewrite Bill by
supplementary order paper {SOP) to ensure that the new Social Security Act is as fit-
for-purpose as it can be.

There are a number of policy changes in the Rewrite Bill

28 New policy changes that are included in the Rewrite Bill are:

. a regulation-making power to identify specific cllent circymstances where
compulsory redirection of benefit payments is appropriate, \ih order toensure
positive outcomes for clients

. Orphan’s and Unsupported Child’s benefits merged into a single henefit hamed
Supported Child’s Payment. The policy settings-would be alighed so that step-
parents would not be eligible (grand-parenting provisions wiil protect the
entitlement of step-parents granted Qrphanis’Benefit prior tothe change in

legislation)
. Emergency Benefit renamed Exceptional Circuriistances Benefit
. case managers given discretion\foapply‘work or work preparation obligations to

a person granted the Exceptional Circumstances Benefit (Emergency Benefit), if
the person has the capacity to meet the obligation

. both parents in split care situations {(where each parent cares for at least one
dependent child fror the formear relationship) to be eligible for Sole Parent
Support

) objectives of the Investment Approach included in the overarching principies of
the Act

. a‘single rate of Sole Parent Support for single carers who are paid the Supported

Child'scPayment’ (Orphan’s and Unsupported Child's benefits). This might fit with
youraeview of work obligations for beneficiaries with young children.

25 MSD<recommend that the new policy be removed from the Rewrite Bill to ensure a
policyneutral rewrite. We ask you to indicate which, if any, of the new policy
proposals you would like further advice on as part of the on-going work and
legisiation programme, if you agree to remove them from the Rewrite Bill.

Other policy proposals that were in the pipeline

30 There were further policy changes agreed by Cabinet that were intended to be
included in the Rewrite Bill, or another appropriate legislative vehicle®. MSD will
provide a separate report on those proposals and place them within the wider context
of legislative changes needed to achieve your manifesto commitments.

2 Work and Income can reimburse a potential employer for the cost of failed drug test, which in turn becomes a
debt 1o the client.

* The proposed Social Assistance (Electronic, Remedial and Other Matters) Amendment Bill,
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The Rewrite Bill is awaiting a second reading before the House

31 The Rewrite Bill was introduced to the House on 17 March 2016 and was read for the
first time and referred to the Social Services Committee on 10 May 2016. The
Committee reported back on 14 September 2016, with recommended improvements.
There were minority reports from both the New Zealand Labour Party and the Green
Party of Aotearoa New Zealand. Both minority reports supported a policy-neutral
rewrite but not the new policy included in the Bill.

32  An SOP has been drafted to fix minor drafting errors and change the commencement
date (which is currently 3 July 2017). A further SOP has been drafted to separate the
Rewrite Bill into three separate Acts, known as a break-up SOP. These are now your
SQOPs as member in charge of the Bill.

You released an SOP on 26 September 2016 proposing further amendments to
the Rewrite Bill

33 By releasing the SOP you provided notice of your intention to-move that the
amendments set out in it be considered when the Bill is considered by the Committee
of the whole House. You can continue with your SOP as ofiginally intended or)you
could inform the chairperson of the Committee during the debate thatiyou no longer
intend to move the amendments concerned.

34 MSD recommend that you do not continue with'the 26 September SOP in order to
keep the rewrite policy-neutral. The propgsals could be ificluded in the on-going
policy work and legislation programme-to deliver yout manifesto commitments.

The Rewrite Bill could be progressed through the House in one

month given a high enough priority, but there are other steps that

need to happen as weli

35 Given a high priority @nd-allowing three weeks for completion of consideration in the
House and a week for Royal assent; the Rewrite Bill could progress through the
House and be ehatted within a-month. You could proceed with the second reading

straight away. MSB-would provide-you with draft speech notes, a draft press release
and sugport inthe House,

36 Buttheré aré alse other steps that will need to be completed to get through each
stage,such as:

. getting Cabinet Legislation Committee approval to remove components from the
Rewrite Bill prior to the Committee of the whole House stage

. drafting for the SOP (see paragraph 32) to remove components and/or include
fixes prior to the Committee of the whole House stage

. redrafting the Rewrite Bill to reflect decisions made.

37 Once the Bill is enacted, regulations can be made to replace the provisions being
moved from the Act. Implementation will be planned to come into effect on
commencement date. We will provide you with more advice on this by the end of
November, once you have made decisions.

Building a solid legislative platform for an overhaul of the welfare

settings

38 The 100 day programme and social development manifesto proposals will likely
require amendment to the Social Security Act. You will shortly receive advice on how

to make some of the proposed changes and a proposed on-going policy work and
legislation programme.

39 You have also expressed support for a policy-neutral rewrite but not the new policy
changes in the Bill.

40 MSD’s recommended approach is to progress the Social Security Legislation Rewrite
Bill, with the rewrite and restructure, rebalance and fixes only, and without including
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Appendix 1 — Provisions moved from primary legislation to
regulations

. Residential requirements — stipulating when a person meets the requirements or
does not have to do so

. Accommodation supplement — rates, costs covered, assets requirement, areas etc

. Disability allowance — special categories of eligibility - this relates to the
exceptions from the eligibility requirement that the disability must be likely to last
more than 6 months at the time an application is made

. Funeral grants - including eligibility and amounts

. Obligations in relation to dependent children - refining the obligations eg hours
of attendance required

. Insurance recovery - including what insurance cover affects rates of benefit and
how overpayments are recovered

. Work obligations - including refining the requirements-for diug tests, how the
results of tests can be used and how work tests can be-deferred

. Pre-benefit activities — types of activities and who' can be required to undertake
them

. Absence from New Zealand - who mustinotify MSD of\absence, and exceptions to
it
. Application for benefit - process for applylng-and assessing applications

. Benefits granted not taking into account insurance payments - suspending,
cancelling or varying benefit

) stand downs — including caiculation(of stand down period and exemptions
. Payments - including(rédirection, provisional payment and apportionment
. Payments during an epidemic > including entitiement and rates

. Debts and deductions — including what should be treated as a debt to the Crown,
exceptions tothe duty torecover debt, rates and method of recovery and District

Courtlpowers
. Notices
. Further provisions on deductions — debt deduction notices

o Reciprocity and mutual assistance agreements including processes that apply
before MSD can initiate adverse action on the basis of information provided by
overseas countries

. Procedure and powers for reviews and appeals - including the types of orders
that can be made, and the evidence that can be heard.
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Appendix 2 ~ Fixes in the Rewrite Bill

Validating current practice — no implementation required

removing the provision allowing Emergency Benefit to be granted on the condition
that the person complies with requirements to undergo medical or other treatment.

clarifying that sole parents with a youngest dependent child aged over 14 years who
have lost the support of their spouses or partners due to imprisonment:

o]

receive the sole parent rate of Jobseeker Support rather than the lower amount
of half of the married rate

can have their benefit backdated for up to 28 days from the date of application
as is provided to all Sole Parent Support recipients

clarifying that all sole parents on Jobseeker Support can undertake temporary
full-time employment

making amendments to overseas absence provisions to ensure the original intention
is maintained:

o]

clarifying that supplementary assistance paid to New Zealand Supgrannuation
clients, Veterans Pension clients, and non-beneficiaries are not berefits for the
purposes of section 77 (Effect of absence of beneficiary from-New Zealand:
provisions)

clarifying that clients can be absent from New Zealand and paid any benefit for
28 days in total in any 52 week period even where they transfer between
benefits

clarifying that a client whe has been granted an'approved travel reason can have
a deferral from their work obligations for/the period of the approved travel

clarifying that a work-tested sole parent'support client with an exemption from
all of their work obligations under section 102A (full exemption), is allowed to
travel and continue to receive their benefit for up to four weeks in any 52-week
period without an approved travel reason (subject to other restrictions on
overseas absence)

clarifying that clients with-children who are receiving supplementary assistance (such
as the-Accommeodation Supplement) but not a main benefit, and who have an
outstanding. warrant to arrest and are a risk to public safety, must have all of their
assistance stopped immediately rather than retaining 50 percent of it

making-amendments to the service provider provisions to ensure the original
intention is’ maintained:

O

clarifying that a client’s ability to report changes in circumstances to their service
provider (rather than MSD itself) only applies in respect of Youth Service
providers

replacing the mandatory requirement that all services provided by contracted
service providers must be specified in regulations with provisions that only make
it mandatory for services provided to young persons to be specified in regulations
(so that doing so is optional in all other cases

ensuring the special income exemption in respect of sick benefits from friendly or like
society is available to all clients receiving a main benefit by including Supported
Living Payment {on the grounds of caring for a patient requiring care) in the list of
benefits

removing the provision that Accommodation Supplement areas are defined by the
Government Statistician:

O

validating payments made at the non-adjusted rates
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Can

o protecting anyone who has had their Accommodation Supplement area changed
as a result of a successful legal challenge to apply the legal interpretation of the
Accommodation Supplement boundaries to their situation®

clarifying that health practitioner means only current health practitioners.

clarifying that the 50 percent protection for people with dependent children who are
subject to the 13-week non-entitlement period applies when a benefit has not yet
been granted (and not just when it has been cancelled)

clarifying that sanctioned work-tested beneficiaries continue to receive a reduced
rate of benefit unless they cease to be work-tested beneficiaries

clarifying the waivers to the initial stand-down for groups who would suffer hardship
without the waiver, including:

o refugees’ leaving the Mangere Refugee Resettlement Centre

o Youth Service applicants who are meeting their obligations®
be implemented with a practice change only

allowing decisions on medical grounds to cancel or decline Supported Living Payment
(on the grounds of caring for a patient requiring-careyto be appealed to the Medical
Appeal Board

replacing the outdated term ‘shared custody’ with*shared.care’

clarifying that the discretion to not pay Disabiiity Allowance-or pay it at a reduced
rate because a client is receiving othersimilar assistance only applies to an overseas
pension or periodical paymentif.it ismade far the same purpose

changing Benefits Review Committee provisions:to better support a client’s ability to
review decisions:

o allowing a Bengfits Review Committee to be established in an office where the
currently lives when they-have moved from where the decision was made

o allowing thé community representative to be resident or closely connected with
the office where the Committee will be held

clarifying that Emergency Benefit is only at a main benefit rate (with grand-parenting
protection for @ny, recipient being pald at the New Zealand Superannuation or
Veterans Pensior rate prior to the change)

Removing obsolete provisions — no implementation required

repealing the War Serviceman’s Dependents Allowance as entitlements for veterans
and any dependent family sit rightly within the Veteran’s Support Act 2014 rather
than the Social Security Act

removing an outdated provision related to declarations.

® You will receive a separate briefing on the Accommodation Supplement boundary issue.

T All references to refugees In this paper include protected persons as defined in the Immigration Act
2009.

8 The Youth Service obligations relate to secondary or tertiary education, and approved training or
work-based learning leading to a NCEA level 2 qualification or an equivalent or higher qualification.
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Next steps for advancing the Social Security Legislation Rewrite Bill

10 note there are two options for the next step to advance the Social Security
Legislation Rewrite Bill; you could either proceed to second reading or refer changes
in a supplementary order paper to a select committee to consider

11 confirm you wish to proceed to second reading as a matter of process, while
preparing to make changes to the Social Security Legislation Rewrite Bill by
supplementary order paper.

Yes / No

@g @2@ 2L07F
Fiona Carter-Giddings @ @Jﬁe

General Manager

Employment and Income Support Polic @

427 B\

>
) Date
pment

Hon Car epul

i
Minister for S%ﬁ o)
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27 The Rewrite Bill fixes a number of issues to retain the original policy intent, while
ensuring legislation supports current policy and practice. For example, prior to the
2013 welfare reforms a parent with dependent children whose partner was in prison
received a sole parent rate of benefit. When the new benefit categories were
introduced the legislation supported this policy for Sole Parent Support but not for
Jobseeker Support. This was a drafting omission, and policy and practice was
implemented as intended. The Rewrite Bill fixes this issue to ensure that paying
Jobseeker Support clients a sole parent rate of benefit is lawful. These fixes ensure
legislation supports current policy and practice, but do not change policy.

28 To improve compliance with human rights legislation the Rewrite Bill does not include
an existing outdated and unused provision allowing Emergency Benefit to be granted
on the condition that the person complies with requirements to undergo medical or
other treatment. Section 11 of New Zealand Bill of Rights Act 1990 (BORA) states
“Everyone has the right to refuse to undergo any medical treatment” so the provision
has been removed in the Rewrite Bill. This fix was approved by Cabinet in the context

Rewrite Bill.
29 A table outlining the fixes and clarifications in the Re r& \
client impacts is included in Appendix 3, as well as three additions

13.2) you agreed in REP/17/11/1097. %
Four fixes and clarifications are minor polj S ve a positive
impact on clients % «

30 MSD has reviewed the Rewrite Bil ified.a number of fixes and
clarifications that are minor policy ing the human rights issue
; ted to drug testing that you

Client Comment
impact

cancel or decline Positive  Allows appeals to be
2 patient requiring care) heard by medical

| Board (MAB). experts and aligns all
medical-related

cisi S .» 3 y'e reviewed by a Benefit :
ed to the Social Security Appeal rexicws toaiaD
%ertise to hear appeals on medical

ground eing comprised of medical practitioners or other

to be ap

peopl th appropriate expertise. It is also already used for

all other-appeals against decisions made on medical grounds

under the Act.

Changing Benefit Review Committee provisions to better Positive  Allows the option for
support a client’s ability to review decisions: hearings to be

undertaken where a
client lives rather
than being restricted
to where the decision
e removing the requirement that the community was originally made

representative be resident or closely connected with the

office where the Committee will be held. Each region has a

pool of community representatives, rather than a person

resident in, or closely connected to, a particular office.

e allowing a Benefit Review Committee to be established in
an office where the client currently lives when they have
moved from where the decision was made

Removing the provision allowing Emergency Benefit to be Positive  Clients cannot be
granted on the condition that the person complies with compelled to undergo
requirements to undergo medical or other treatment medical treatment in
(addresses a human rights issue discussed at para 28). line with BORA
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Referring changes in a supplementary order paper to the Social Services and

Community Committee for further consideration

48 A Minister can invite a select committee to consider (and consult publicly on) changes
set out in a SOP, especially where the proposed changes are extensive or significant,
with the approval of the House or the Business Committee. The Rewrite Bill has

already been considered by the Committee, with public submissions heard. Roughly
half of submitters who commented on the new policy proposals were opposed.

49 MSD do not recommend this option as there would be limited value added to the
process and it would extend the timeline significantly. Guidelines recommend
allowing six months for a select committee process, with a minimum of four months
in special circumstances. The appropriate Cabinet policy committee will need to have
agreed to make the changes to the Rewrite Bill, and LEG will have approved the SOP
before the select committee could consider the SOP.

Other legislation stages and processes
50 A high-level overview of the steps to be completed for the %@/I to &
included in Appendix 4. @
Tying all the legislation changes together & ?
ds) fro inisters for the 2018

51 The Leader of the House has called for submis
Legislation Programme®, which are due to the Cat
MSD is preparing two bids related to am <
51.1 Social Security Legislation Rew
51.2 an amendment bill for other p als to-b ssed. MSD will provide

further advice on what beinclu bill early next year.

52 We are working closely with’P o deve ids and plan out a legislation
agenda for the year head) consid i ties and resourcing. You will receive an

% Acluding the Rewrite Bill by the end of

initial report on al
Further a % will r ve by the end of February 2018

Offi nuary 2018.
ty Act:

includes:

icati imeline for advancing the Rewrite Bill once its priority on the 2018
@ amme is assigned, and following decisions in this report

53.2di Xo an Accommodation Supplement boundary issue that is currently a
i e Rewrite Bill and which is partiaily addressed in the Families Package
Appendix 3)

olicy items that could be included in an amendment bill in 2018.

File ref: REP/17/11/1165

Author:sg(z)m Senior Policy Analyst, Income Support Policy

Responsible manager: Bede Hogan, Policy Manager, Income Support Policy

® Cabinet Office circular CO (17) 11 2018 Legislation Programme: Requirements for Submitting
Bids, issued 27 November 2017.
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Appendix 1 - The rewrite and restructure of the Rewrite Bill

Rewrite and restructure Client Comment

impact

Rewrite includes: Positive  Will be:

modern drafting style

more explanation and guidance
includes examples and tables
simplified language - ‘plain English’
tidy-up of redundant and obsolete
provisions

ovisjens'\are intended
to have the am as the
@rresp ing former (current)
provf@ Act

easier to understand
easier to read

more accessibility

clearer and more coherent

Also

existing provisions are re-
enacted without change

6 that (except for

Restructure includes:

a more logical structure - related topié@%%

are in the same part eg all financi

assistance is in Part 2, inste @
different parts currently
improved flow - the n o

provisions are at the (eligibili
obligations an tions) wi
.ad strafew j
a dks? t6 avoid
lo the

more
of the Bill
table at the start of the Bill

repeals and replaces the Social Security
Act 1964 and the Social Welfare
(Reciprocity Agreements, and New
Zealand Artificial Limb Service) Act 1990
with three rewritten Acts:

o Residential Care and Disability

Support Services Act
o Artificial Limb Service Act
O  Social Security Act

%@@

"\
W(ﬂ% "/
% er to find things (eg eligibility

provisions)

streamlined as it reduces 22
disjointed parts to 8 logical parts
eg administration is currently
split over 6 different parts
throughout the 1964 Act whereas
the Rewrite Bill has it all in one
part

easier to use, navigate and
understand

fit for purpose with residential
care and disability support
services, artificial limb services,
and social security each having
its own Act

® Clause 9(3). If there is any doubt about the meaning of the new provision, the former provision must be used

to determine the correct meaning, see clause 9(5).

A policy-neutral rewrite of the Social Security Act 1964 10




Appendix 2 - The rebalance between primary and delegated
legislation in the Rewrite Bill

Rebalance Client Comment
impact
Rebalance includes: Neutral Will be:
« ‘lifting and shifting’ some provisions from e policy-neutral as provisions are
primary legislation into regulations re-enacted as they were in the
e a principle-based approach to where 1964 Act
provisions should sit, based on: « more balanced with detail moved
© main benefit eligibility, obligations, into regulations such as
and sanctions set out in detailed administration, procedures, and
provisions in primary legislation the mechanics of implementing a
o supplementary assistance set out policy @
with broad parameters in primary ° i twi he
legislation, with further detail in @ detail

ts in |

regulations in pricary dtg%(ed
© hardship and emergency assistance islati

enabled through flexibility and @
discretion in primary legislation, with @
further detail in regulations and/or @ vides a standard approach to
%at is included in regulations
(for example, exemptions from

@ various policies, overseas

nd
@ absence, and supplementary
assistance)
e allows appropriate provisions to
be flexible and responsive to

changes in policy, processes, and

welfare programmes @
o simplified provisions in prim
legislation for general, t

© retaining rates

and means t Cls
the Act

Note the r R ; |

Heniny .erm.mo opy (for example,

th o égat immigration, health, and
education)

suspend or am

move any i into tertiary legislation Note regulations are made by Order

(eg wel mmes). in Council and must be approved by

The illl rewrites two existing Cabinet and the Executive Council

provisions in the Bill which enable benefit anaimusebe publicallyidazetted:

rates and some other amounts set out in the
Schedules to be changed by Order in Council,
but only where the changes would effectively
benefit clients.

" Section 13.5 Legislation Advisory Committee Guidelines: Guidelines on Process and Content of
Legislation (2014 edition): http://www.ldac.org.nz/assets/documents/LAC-Guidelines-2014.pdf
retrieved 29 November 2017.
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Appendix 3 - Fixes and clarifications included in the Rewrite Bill

Fix Client impact Comment
Removing the provision allowing Emergency Benefit to Positive Clients cannot be
be granted on the condition that the person complies compelled to undergo
with requirements to undergo medical or other medical treatment in
treatment line with the Bill of
Rights Act
Clarifying that sole parents with a youngest dependent Positive While this is current

child aged over 14 years who have lost the support of
their spouses or partners due to imprisonment:

e receive the sole parent rate of Jobseeker Support
rather than the lower amount of half of the married
rate

e can have their benefit backdated for up to 28 days
from the date of application as is provided to all Sole
Parent Support recipients

policy and practice,
bringing legislation in
line protects
entitiement for clients

¢ A

Clarifying that all sole parents on Jobseeker Support can Positi
undertake temporary full-time employment

ing legislation in

. \]
hil s current
licy. and practice,
e

protects

@ entitlement for clients

Making amendments to overseas absenceprovisi (o} \lﬁze
ensure the original intention is maintained:

the purposes of se
beneficiary from
e clarifying that

a work-tested Sole Parent Support

E with anvexemption from all of their work

i under section 102A (full exemption), is
ed to travel and continue to receive their

benefit for up to four weeks in any 52-week period

without an approved travel reason (subject to other

restrictions on overseas absence)

While this is current
policy and practice,
bringing legislation in
line protects
entitlement for clients

benefits from friendly or like society is available to all
clients receiving a main benefit by including Supported
Living Payment (on the grounds of caring for a patient
requiring care) in the list of benefits

Clarifying that Emergency Benefit is only at a main Neutral This is current policy
benefit rate (with grand-parenting protection for any and practice
recipient being paid at the New Zealand Superannuation

or Veterans Pension rate prior to the change)

Ensuring the special income exemption in respect of sick Positive While this is current

policy and practice,
bringing legisfation in
line protects
entitlement for clients
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Client impact Comment

Removing the provision that Accommodation Neutral The removal provision
Supplement areas are defined by the Government will no longer be
Statistician®: necessary as a result

of amendments made

in the Families

e protecting anyone who has had their Package legislation.
Accommodation Supplement area changed as a
result of a successful legal challenge®

e validating payments made for non-adjusted areas

Validates payments
as made, with
protection for clients
who have successfully

challenged

Clarifying that health practitioner means only current Neutral This is current policy
health practitioners (ie not former practitioners) and practice
Clarifying that the 50 percent protection for people with Positive ile this is
dependent children who are subject to the 13-week non- olicy and
entitlement period applies when a benefit has not yet nging
been granted (and not just when it has been cancelled) ine prot

o entitlém

Clarifying that sanctioned work-tested beneficiaries %ral i iggurrent policy
continue to receive a reduced rate of benefit unless t| (\ practice
cease to be work-tested beneficiaries (\

Clarifying the waivers to the initial stand-dow \\)/ %ﬁ@ While this is current

groups who would suffer hardship without th policy and practice,
including: bringing legislation in
line protects

= [efugesstleaving theiMangep “ - entitlement for clients
Resettlement Centre
e Youth Service applicar\t@> e

obligations!* O
AT > NS .

Allowing decisions icalgro el or Positive Allows appeals to be
decline Supported L ymentu%e rounds of heard by medical
caring for a fent r i re) to appealed to the experts and aligns all
Medical (MA medical-related

0 reviews to a MAB

gith B
Replacingthe o d ferm ‘shared custody’ with Neutral Not client-related
‘shared care’@
Remozifﬁé\;@}éated provision related to declarations Neutral Not client-related
ClariMat the discretion to not pay Disability Neutral This is current policy
Allowance or pay it at a reduced rate because a client is and practice

receiving other similar assistance only applies to an
overseas pension or periodical payment if it is made for
the same purpose

® This issue is being fixed in the Families Package legislation.

? You will receive a separate briefing on the Accommodation Supplement boundary issue by the end
of February 2018.

' This includes protected persons as defined in the Immigration Act 2009.
1 The Youth Service obligations relate to secondary or tertiary education, and approved training or
work-based learning leading to a NCEA level 2 qualification or an equivalent or higher qualification.
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Fix Client impact Comment

Allowing decisions on medical grounds to cancel or Positive Allows the option for
decline Supported Living Payment (on the grounds of hearings to be
caring for a patient requiring care) to be appealed to the undertaken where a
MAB client lives rather

than being restricted
to where the decision
was originally made

Currently the decision can only be reviewed by a Benefit
Review Committee or appealed to the Social Security
Appeals Authority.

The MAB has the expertise to hear appeals on medical
grounds, being comprised of medical practitioners or
other people with appropriate expertise. It is also
already used for all other appeals against decisions
made on medical grounds under the Act.

support a client’s ability to review decisions:

rings to
e allowing a Benefit Review Committee to be rtak th <FE
established in an office where the client currently & tha / z

Changing Benefit Review Committee provisions to better Positive glows the option for

lives when they have moved from where the

decision was made

rather than a person resident in, or clos
connected to, a particular office.

e removing the requirement that the community @
representative be resident or closely connected wi
the office where the Committee will be held. Ea
region has a pool of community representati &X
~55
\)

There are no clients
receiving this
assistance

Repealing the War Serviceman’s De
as entitlements for veterans and

sit rightly within the Veteran’

than the Social Security Act

itiaral fixes and zlarifications Client Comment
impact

'-‘ \‘ e to notify MSD of their Positive While this is
overseas abs -i: humanitarian reasons as soon as is current policy and
reasonabl able, including after returning to New practice, ensuring

Zealan have their benefit backdated. The wording legislation is in line
of th n is ambiguous and open to interpretation. The will protect
amen ovisions have been drafted to remove doubt. entitlement

Clarifying that, as originally intended, the maximum limit for Neutral This is current
advance payment of benefit should not include policy and practice
supplementary benefits. The wording of the provision is

ambiguous and open to interpretation. The amended

provision will be drafted to remove doubt.

Clarifying that the cost of evidential drug tests cannot be Positive Clients will not be
reimbursed!? to employers when it was unnecessary because incurring
the client waived the need for evidential testing. Due to unnecessary debt

provisions being drafted too broadly clients are being put in
debt to reimburse the cost of unnecessary tests

"2 Work and Income can reimburse a potential employer for the cost of failed drug test, which in tumn becomes a
debt to the client.
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Appendix 4 — An high-level overview of the steps to be completed
for the Rewrite Bill to pass

Step / process Comment

Second reading Discussed in There are two options for the next step for the Rewrite Bill
section in the body of this report.

Cabinet policy Due to the significance of social security legislation and the complexity of
committee agreement the Rewrite Bill, agreement to changes is required from the appropriate
to changes Cabinet policy committee.

Your paper will also ask the Committee to invite the Minister for Social
Development to issue drafting instructions to PCO.

PCO draft changes in An SOP has already been drafted to fix minor drafting errors and changes

SOP the commencement date (which is currently 3 Jul 17). A further SOP
has been drafted to separate the Rewrite Bill i separa%,
known as a break-up SOP. As the member j the ill,
these and any further government SOPs

MSD will instruct PCO to amend the draft S e the new policy
proposals from the Rewrite Bill itional fixes, plus
any other changes you make i

LEG approve SOP All SIOPs that make sub x} @\b\@)ﬂlust be approved by
LEG®.

Releasing the SOP It is good ;:\r;c%:\e ease hcally prior to the Committee of
the whole sta
o S
Committee of the e co nd if agreed by the Committee the Bill will
whole House stage to t ate Bills. The Clerk of the House will then draft
dme I revision-tracked versions of the Bills.
thls st inform the chairperson of the Committee you no
nger inte move the amendments concerned in SOP 228 which you

e!e d on 26 September 2016 [REP/17/11/1097 refers].

Third @ @WQ the debate the Bills will be read a third time and passed by the
e.
I

Royal asse The Clerk of the House prepares fair copies of the Bills for Royal assent
by the Governor-General. The Attorney-General certifies the Bill and the

Prime Minister signs the formal advice. The Governor-General signs the
Bill in token of the Royal assent and it becomes law.

Social security regulations will be progressed with the Rewrite Bill as a single legislative

package. You will receive further advice on regulations as the Rewrite Bill progresses

through the House.

" The process for making policy changes to a bill after introduction is outlined in paragraphs 7.72-
7.77 of the Cabinet Manual and, at the Committee of the whole House stage in Standing Orders
306-308.
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Draft Cabinet Papers: Progressing the Social Security
Leaislation Rewrite Bill
Date: 13 April 2018 Report no.:REP/18/4/525

Security level: In Confidence Priority: . Routine

Action Sought

Hon Carmel Sepuloni
Agree to forward the attached draft Cabinet 16/04/2018

papers to your Ministerial coltfeagues for
consultation

Social Development, Disability
issues

Contact for telephone discussion

Name Position Telephone 1st Contact

s9(2)(a)
Fiona Carter-Giddings General Manager, Employment %]
and Income Support Policy

Bede Hogan Poliey Manager, Employment anc
Income Support Policy

s9{2)(a)

Report prepared by: Senior Policy Analyst

Other departments Treasury, 5SC, DPMC, ACC, MOE, MOH, MBIE, Ministry of Pacific Peoples, Ministry
consulted: for Women, Oranga Tamariki-Ministry for Children, Inland Revenue, and TPK.

Minister's office comments

El Noted
g/Seen
Approved
Needs change
Withdrawn
Not seen by Minister

Overtaken by events
Referred to (specify)

Comments

ooooo

Date received from MSD Date returned to MSD

n 27 APR 2018
13 APR 2018

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington — Telephone 04-916 3300 - Facsimile 04-918 0099

f












10 The SOP is being drafted in anticipation of Cabinet Social Wellbeing Committee
agreement so that it will be ready for the Cabinet Legislation Committee meeting.

11 These Cabinet papers have been consulted on with agencies and no substantive
feedback was received.

12 Based on your office’s instructions to have all Cabinet decisions completed by
14 May 2018, we have prepared the following timetable.

Action Date

Ministerial Consultation with colleagues on draft | 16 April 2018 to 20 April 2018
Cabinet papers

Ministerial approval of updated Cabinet papers By 24 April 2018
following consultation

Submission to Cabinet Office of both finalised l By 26 p N@ 10;
Cabinet papers

Cabinet Social Wellbeing Committee /gay 20@

Cabinet ) @ 7%%

Cabinet Legislation Committee x %% y 2018

Cabinet <\ (@ 14 May 2018

t\they can be submitted to Cabinet Office by 10:00am

|a r the:
emg Committee meeting of Wednesday 2 May 2018

islation Committee meeting of Thursday 10 May 2018.

Immediate next ste
13 i ¥ D W|II update the draft Cabinet papers as
x , ; sed papers will be needed by
a

File ref: REP/18/4/525

s9(2)(a)

Author: Senior Policy Analyst, Employment and Income Support

Responsible manager: Bede Hogan, Policy Manager, Employment and Income Support
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