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This report contains legal advice and some content which is legally privileged. It should not be disclosed on an
information request without further legal advice.

Review of MSD's information gathering powers in
Schedule 6 of the Social Security Act 2018

Purpose of the report

1  This report outlines our findings on Schedule 6 of the Social Security Act 2018 (in
response to the Privacy Commissioner's recommendation that the Ministry of Social
Development (MSD) review the legislation) and recommends no immediate change to
Schedule 6.

Executive summary

2 In October 2018, the Office of the Privacy Commissioner (OPC) started an inquiry into
MSD’s use of its statutory powers'in Schedule 6 of the Social Security Act 2018 when
investigating fraud (section 11 of the Social Security Act 1964 at the time of OPC's
inquiry). OPC publicly released their final report on 16 May 2019. In the report the
Privacy Commissioner stated that Schedule 6 powers are wide, potentially intrusive
and lack judicial oversight and recommended that MSD review the legislation.

3 We have identified three possible options to respond to the Privacy Commissioner’s
concerns.

3.1 Focus on the Code of Conduct which governs the Schedule 6 powers as the most
effective approach to support our practice.

3.2 MSD becomes an enforcement agency under the Search and Surveillance Act
2012 (SaSA) (which means it can issue production orders which have judicial
oversight).

3.3 MSD uses production orders but does not become an enforcement agency.

4  We believe that focusing on the Code of Conduct is the best way forward. The Code
has been developed in consultation with the OPC and outlines the processes and
checks and balances that must be used by fraud staff . We have already updated and
strengthened the Code. This included a range of changes to strengthen internal
oversight and processes and procedures. The use and updates to the Code is also
supported and underpinned by new ethics and assurance frameworks.

5  OPC have suggested that MSD should become an enforcement agency under the
SaSA. They believe this is necessary to provide judicial oversight of MSD’s fraud
investigations.
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7  Our current Code includes that the practice and application of the Code is regularly
reviewed by an external and independent auditor/reviewer. We will review the new
Code within 12 months, and then continuously every three years. The reviews would
indicate whether there would be any value in making any changes to Schedule 6 in
the future.

Recommended actions
It is recommended that you:

1 note that the Ministry of Social Development has updated and strengthened the
Code of Conduct, alongside developing an ethics framework, an assurance
framework and developing and updating policies, procedures, guidelines and training

2 agree to not make any changes to Schedule 6 of the Social Security Act 2018 at this
stage

7

Agi-ee /Disagree

3 note that future reviews of the Code of Conduct will indicate whether there would be
any value in making any changes to Schedule 6 of the Social Security Act 2018 in
the future.
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Hayley Hamilton
General Manager
Employment and Housing

.5y /’1 /’1-/

Hon Carmel Sepuloni Date
Minister for Social Development and
Employment
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30 Classifying MSD as an ‘enforcement agency’ might also be seen as a negative
approach given the direction we are moving towards with welfare overhaul and Te
Pae Tawhiti2,

It is not practical for MSD to use production orders without becoming an
enforcement agency

31 Under option 3, MSD would use production orders but not become an enforcement
agency. This would mean that we would have to obtain production orders through the
Police. This is a time-consuming process which is unlikely to be practical given the
volume of cases we work with.

32 The optlons are summarised in the table below.
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the following agencies: Inland Revenue, the Commerce
inancial Markets Authority, Ministry of Business, Innovation and
IE), the Serious Fraud Office, New Zealand Police, MoH, ACC, Crown

d the Office of the Privacy Commissioner. We also consulted with the
neficiaries Advocates.

aw adyvice

%: rown Law have provided the following advice:

2 Te Pai Tawhiti is MSD'’s strategic direction.
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