g2 MINISTRY OF SOCIAL
4 *ﬁ DEVELOPMENT

TE MANATU WHAKAHIATO ORA

5 December 2022

Tena koe

On 30 May 2022, you emailed the Ministry of Social Development (the Ministry)
requesting, under the Official Information Act 1982 (the Act), the following
information:

e Under the Official Information Act 1982 I request all information held by
the Ministry in relation to policy analysis and advice in regard to policy
issues relating to and leading up to the introduction of the Oversight of
the Oranga Tamariki System and Children and Young People'’s
Commission Bill that has not already been publicly released.

e As part of your response could you identify for me (and provide links to)
all material relevant to the request that has been publicly released.

On 14 June 2022, you agreed to limit the timeframe of your request to 1
January 2018 onwards.

On 29 June 2022, the Ministry emailed you to advise that more time was
required to respond to your request as your request is for a large quantity of
information, and it would take longer than the 20 working day time limit to
collate the material requested and assess whether any interest might be
prejudiced by its release.

Please find attached the following documents as batch three in response to
your request:

e REP/19/2/128 - Report - Considering legislation change and phasing for
independent oversight of Oranga Tamariki and children’s issues, dated
25 February 2019



e REP/19/3/185 - Report - Draft Cabinet paper: Strengthening
Independent Oversight of the Oranga Tamariki system and children’s
issues, dated 8 March 2019

e REP/19/3/207 - Aide-mémoire - Social Wellbeing Consideration of -
Strengthening Independent Oversight of Oranga Tamariki and children’s
issues, dated 15 March 2019, and attached feedback table

e REP/19/3/238 - Aide-mémoire - Cabinet Consideration of -
Strengthening Independent Oversight of Oranga Tamariki and children’s
issues, 22 March 2019

e REP/19/4/272 - Aide-mémoire - Process for having the Ombudsman
recognised as the complaints oversight and investigations body, dated
1 April 2019

e REP/19/4/345 - Report - Progress in establishing strengthened
independent oversight of the Oranga Tamariki Act and associated
regulations, 9 May 2019

The names of individuals who are not Tier 4 or decision makers are withheld
under section 9(2)(a) of the Act in order to protect the privacy of natural
persons. The need to protect the privacy of these individuals outweighs any
public interest in this information.

Some information is withheld under section 9(2)(g)(i) of the Act to protect the
effective conduct of public affairs through the free and frank expression of
opinions. I believe the greater public interest is in the ability of individuals to
express opinions in the course of their duty.

Some information is withheld under section 9(2)(h) of the Act in order to
maintain legal professional privilege. The greater public interest is in ensuring
that government agencies can continue to obtain confidential legal advice.

The Cabinet paper Strengthening Independent Oversight of the Oranga
Tamariki System and Children’s issues, dated March 2019, was also identified
to be in scope of your request. This Cabinet paper has been refused under
section 18(d) of the Act as I understand the Minister of Social Development
and Employment’s office has already provided this to you on 30 August 2022.

The principles and purposes of the Official Information Act 1982 under which
you made your request are:

s to create greater openness and transparency about the plans, work and
activities of the Government,

e to increase the ability of the public to participate in the making and
administration of our laws and policies and

¢ to lead to greater accountability in the conduct of public affairs.
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This Ministry fully supports those principles and purposes. The Ministry
therefore intends to make the information contained in this letter and any
attached documents available to the wider public. The Ministry will do this by
publishing this letter and attachments on the Ministry’s website. Your personal
details will be deleted, and the Ministry will not publish any information that
would identify you as the person who requested the information.

If you wish to discuss this response with us, please feel free to contact

OIA Requests@msd.govt.nz.

If you are not satisfied with this response regarding the Oversight of Oranga
Tamariki System and Children and Young People’s Bill, you have the right to
seek an investigation and review by the Ombudsman. Information about how
to make a complaint is available at www.ombudsman.parliament.nz or 0800
802 602.

Nga@ mihi nui

./. 2
/

(N>
f
Christian Opetaia

Policy Manager
Child and Youth Policy
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Report

Date: 25 February 2019 Security Level: BUDGET - SENSITIVE

To: Hon Carmel Sepuloni, Minister for Social Development

Considering legislation change and phasing for

independent oversight of Oranga Tamariki hildr«s
issues. & @
Purpose of the report %
1 This paper sets out how to progress assigning the e.of the Commission
(OCC) the monitoring function over the Natio and in the Oranga
omw& i o)

Tamariki system by 1 July 2021 and optio r phasing these

the Office of the Children’s Co onerto t of Justice.
Recommended actions @
Appointing a monitor ang e%ing i
It is recommended th@; X
1 note that %:r? r for Childrervhas indicated that the Children’s Commissioner
should inted as pendent monitor from 1 July 2019 for the NCS
i & irements in the Oranga Tamariki Act

r Children wants to delay implementation of monitoring of

l\(l?(% to1] enable Oranga Tamariki more time to implement the NCS
s9(2.

key tasks.
2 It also provides high level advice oI transferring the and/or responsibility for
3 o~ i )

B agre@ discussion with Minister for Children) that changes are required to NCS
Regulations before 1 July 2019 so that substantive monitoring does not commence
until 1 July 2021, to provide sufficient time to enable establishment of the

monitoring framework and function
Agree/Disagree

5 note the above work required to develop the monitoring function would have
financial and operational implications for the Office of the Children’s Commissioner,
the Ministry for Social Development and Oranga Tamariki and we will continue to

refine the current 2019 budget bid to support this work
59(2)(9)(0)

()]
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s9(2)(g)(i)

note that it is our advice that given the significant inter-agency implications, if the
Children’s Commissioner is assigned the independent monitoring function,
establishment work should be managed as part of a single inter-agency work
programme alongside the Commissioner and that this would need to be negotiated
and reflected in SPE or MOU

agree that MSD provide the on-going specialist advice and support, subject to
discussions and the agreement of the Commissioner and if agreed, funding would be

sought in the current 2019 budget bid
Agree/Disagree

The need for legislative change

10

11

12

13

14

note that as part of the Review we have identified the best op

reform to ensure effective and robust oversight including t powe a
duties that are required

note that it is our advice that we should progress w
ensure appropriate legislation is in place for the ¢
2021

note that the most effective approach is for
by a new Act; setting out roles, functi bies the responsible
Minister to appoint bodies to undertak hfun
note that we are progressing et pape
that seeks agreement to as

|s|a |v w to

i€ e@l e
S torlng in

eration for 20 March 2019
h the role of complaints and

investigation oversight f
agree that we mclud % aper agreement to legislative reform as
outlined in the d t p ed to your office on 1 February 2019

Agree/Disagree
Moving resp Wor t en 's Commissioner to the Ministry of Justice

15

16

17

note o ns Itutlonal impediment to moving responsibilities for
monitoring th s Commissioner to the Ministry of Justice and this paper
outlines t that would be required
note th ove presents risks, including:

16. 1 ss-of momentum associated with establishment of the independent monitor

16.2 I impacts for MSD associated with existing shared services arrangements
and the Ministry of Justice’s available resources

16.3 the effectiveness of the upcoming process to appoint a Children'’s
Commissioner by September 2019

advise officials whether you wish responsibilities for the Children’s Commissioner to
be transferred to the Minister and Ministry of Justice
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Changes to NCS Regulations is required to delay substantive monitoring

11

12

13

The Oranga Tamariki Act, 1989 requires the Minister for Children to appoint a monitor

as soon as possibie following 1 July 2019, @™
s9(2)(h)

It is our advice that the NCS Regulations must be amended to enable a phased
approach, where a monitor is appointed in July 2019 but substantive monitoring does

not commence until July 2021.

MSD’s earlier advice to the Minister for Children sets out the amendments that are
required to delay substantive monitoring until July 2020. If you and the Minister for
Children support delaying substantive monitoring of NCS until July 2021 and agree to
change the Regulations, then MSD could include those changes in the Cabinet paper
currently being prepared seeking agreement for the Ombudsman to take the
complaints and oversight function. This approach would ensure that the change
would be in place before NCS Regulations commence on 1 July

Key decisions and tasks for delivering new over
by July, 2021

14

15

Legisiaton
&
regulation

could be phased as follows:

. commence the development of the mo m @t in Part 6 of the
NCS Regulations
° development of a future operatm to de nhanced monitoring

function

Assigning the monitoring role of the NCS to the Of; Chll&@C missioner

As outlined in the diagram b ect 0 @ ns on where the ongoing
monitoring function is pI q:! e necessary infrastructure would be
needed to commence o-that everything is built and in place for

2021. %
@ 2019 §§ 2020121 2021/22

|
Primary legisiation " Secondary legisiation I
|
% % % |
@ i
OCCdesignstheNCS assessmant framework

Assessment
framework |

L

T i

! - Stand up operating model, I

@ I OCCdesignsthecperating model || incl racruipnantof stafl ‘
s ]

Development/ implementaton of shared servkes, eg i ying and ishing/securing property, IT and compema servic e requirements l
L il

Operating
model

Pe M of monitoring functi
& 22! 2

I Inter-agancy working ~ Co-desgn of MoUs with Oranga Tamariki and other agencies, incl. inf ' ficati
|

Foundations

i i
July 2021
Substantive
monitoring begins

july 2019
NCS regulations enacted
Basic monitoring begins

Figure 1: Monitoring function work programme deliverables ~ project interdependencies

16

MSD’s preliminary planning on standing up monitoring operations has confirmed that
there is a substantial programme of work to design and deliver the monitoring
function. This is more complex and likely to take longer if monitoring is delivered by
the OCC, as they do not have MSD's scale or its expertise in establishing new

The Children's Commissioner: considerations for oversight S

Consultation/co-designwith Maori including exposure draft of the Bill, assessmantframawork & operating medal >



17

18

19

20

s9(2)(g)(i)

21

The
22

23

24

s9(2)(a)(i)

functions. MSD’s planning also relied on an overlap of work on the assessment
framework and operations, and this may not be able to be relied on going forward (ie
if there is a chance that the OCC would develop the assessment framework, but a
new monitor appointed to establish operations).

If desired, MSD could provide the capability needed to work alongside the OCC to
ensure the monitoring work is effectively stood up. We understand what is likely to
be needed and as the monitoring agency responsible for the OCC we need to ensure
that it can deliver this work successfully.

It is our advice that given the significant inter-agency implications, if the Children’s
Commissioner is assigned the independent monitoring function, establishment work
should be managed as part of a single inter-agency work programme alongside the
Commissioner,

This is also a need for one programme of work for the oversight system so that all
functions are developed in consideration of each other, Oranga Tamariki, and
operating systems. This is a particular risk for MSD because we provide shared
services to both Oranga Tamariki and OCC. We would want to e hat the
designs something that is cognizant of the impacts on the infrast ha

currently provide to them. &
As an Independent Crown Entity, the Children’s Commissioner\is ind en%band
cannot be directed by a Minister, expect under its @‘%z)@m §

One pote ay of ensuring the best
, specify that the work is peer reviewed by an
et the SPE or an MOU.

ildren’s Commissioner as soon as
ions about how the establishment work for

product is developed is t
independent peer reviewe

It will be importantto €pgs
practicable in or ha
the NCS sta rds

Performa ations ne to’commence in late April/May.

need le

As outlined ab h , as an independent Crown entity, could not be confidently
appointed t the substantive monitoring and assurance function as

envisage e review, without legislative change.

As s the draft Cabinet paper you received on 1 February we consider

inde oversight arrangements are best provided for in a dedicated

independent oversight Act. While it is possible to amend the Children’s Commissioner

and Ombudsman’s Acts, this is not advised as it risks embedding the OCC as the on-
going monitor for the NCS.

Establishing a single new Act is the most future proof option for legislative change. A
new Act would set out the respective roles of the oversight bodies, and the functions
and powers to support effective oversight, but could be agnostic on which body was
appointed?®. It would set out provisions enabling the responsible Minister to appoint
bodies to the respective oversight functions, allowing the assignment of these roles to
change in the future as needed. Such a new Act would also specify the appropriate

2 You may want to name the OCC as advocate and the Ombudsman as the complaints and
investigation oversight body if you were confident that this would not change in the foreseeable

future.
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Report
Date: 8 March 2019 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development

Draft cabinet paper: Strengthening Independent Oversight

of the Oranga Tamariki system and children's'@ues

Purpose of the report

1  This report provides you with a revised draft Cabinet p% engtheni
Independent Oversight of the Oranga Tamariki sy@n hildren's s for your

feedback.
Recommended actions @@ @
It is recommended that you: @ &X
1 note that attached to this report is a\reyjsed e Cabinet paper

" g
the @ amariki system and Children’s
Qu, e paper from Ministerial consultation

Strengthening Independent ht

Issues, incorporating the rece

and further departme ck @
t i

prov eedback on an earlier draft of the Cabinet paper

2 note that Oran

on 7 March an e attac k ed version includes as much feedback as
possible iw meframe

3 note a

«@ ve a ed recent feedback received from the State Services
Q@ @\

Coms
4 note that culate this revised paper to key agencies today for feedback,

includi Tamariki, the Ministry of Justice, Te Arawhiti and Te Puni Kokiri
5 n we will provide you with a revised Cabinet paper once we have received
yo back and any other feedback from the departments identified above

6 note that in order for the Cabinet paper to be considered at the Social Wellbeing
Committee on 20 March, it will need to be lodged by 10am on 14 March 2019.

7 agree that the attached draft Cabinet paper be forwarded to the Minister for State
Services and Minister for Children

Agree/Disagree

%M/\ﬁw £ Movth 2019

Justine Cornwall Date
General Manager, ‘o:eniorS"ar)d International Policy

<::V ngﬁmﬁ

Hon Carmel Sepuloni Date | (
Minister for Social Development

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099












MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 15 March 2019 Security Level: Cabinet Sensitive

For: Hon Carmel Sepuloni, Minister for Social Development

File Reference: REP/19/3/207

Social Wellbeing Consideration of %ﬁ
Independent Oversight of Or an & @nd

children's issues

Cabinet Social Wellbein
Committee
Date of meeting 20 Mar @

Minister r » V nister for Social Development

Proposal % i%
This paper e eement

ion a%%ments to strengthen independent oversight of the
and children’s issues, including:
e Ministry of Social Development (MSD) to establish a more

pendent monitoring and assurance function for the Oranga
mafriki system, with the intention to transfer it to the OCC

strengthenmg the resourcing of the Office of the Children’s Commissioner
(OCC) to carry out its system-level advocacy for all New Zealand children
and young people (once monitoring functions have been transitioned)

o recommend to the Officers of Parliament Committee (OPC) that the
Ombudsman provide an enhanced complaints oversight and investigations
function relating to the Oranga Tamariki system

e key legislative changes to underpin these arrangements.

Key issues

How will the

It is proposed that the Ministry of Social Development (MSD) will
proposed new

be appointed the independent monitor in order to meet the early

mdep_endent requirements for a National Care Standards (NCS) regulations
oversight . : .

monitor, and to establish operations and approaches for broader
model be rolled oo
out? monitoring also.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



Why is MSD
proposed to be

July 20

S X@\g

o3

Why was the
OCC not
recommended
to:

NCS requirements for July 2019 to 2020 are to:

¢ monitor information that is disclosed on abuse or neglect in
state care and how Oranga Tamariki is responding
(regulations 69 and 85 of the NCS Regulations)

e establish the assessment framework for NCS Regulations,
and

e be ready commence NCS monitoring in full in by December
2020. This is the initial focus of the monitor.

The approach to broader monitoring also needs to be established
in the short term and pre-transition. This includes the approach to
deep dive reviews, critical incident learning and monitoring
frameworks for other parts of Oranga Tamariki’s operations.

The monitoring function will transfer to the OCC once relevant

legislation has passed and when the monitoring function has been
established. In March 2021, MSD will repor@he Minist f

Social Development on the transition plant
Systemic advocacy will continue in 9 based on.curren
resourcing. Subject to the monitoring ction bei itioned,

existing funding supporting t onitoring
activities will be re-aIIocat advocacy.

the Ombudsman
1ction. On or before
ready to deliver an
enhanced func . E ve existing powers to enable

h 1awide range of entities.
_the consi e risk that stakeholders may perceive MSD
independent o
monitor fron@ k .
D

On balan is best placed to establish such a significant and
ex-function within the timeframes required.

%m s the capability and capacity required and is well placed to

the establishment of the monitoring role as it:

e has recent experience in the development of new functions,
including the establishment of Oranga Tamariki and the
Ministry of Housing and Urban Development.

[ ]

is currently the shared service provider for both Oranga
Tamariki and the OCC

e has quality assurance and regulatory expertise in related
fields — eg MSD currently hosts the Social Services
Accreditation (SSA) team, a shared service whose functions
include accrediting non-government organisations providing
care and protection services for Oranga Tamariki.

Any perceptions of a conflict of interest should be mitigated by
the proposal that MSD intends to transfer the function to the OCC
once it is established and monitoring activities have been refined.

Establishing the monitoring function

The OCC was carefully considered when determining where the
monitoring function should be housed.



o establish the The OCC is a small office (20 FTEs) 599

monitoring $9(2)(9)(1)

function? $9(2)(9)(i) . Once fully established the function will increase
the OCC's size by between 60 and 70 FTEs and fundamentally

* have the alter the structure and culture of the Office.

complaints

and The OCC would need strengthened governance in line with

oversight existing best practice for larger independent crown entities,

function? providing for the establishment of a Board and a more traditional
management structure, including the introduction of a Chief
Executive.

As an independent Crown entity the OCC does not have to have
regard to current government policy. Appropriate provision would
need to be made in legislation to require the OCC-as monitor to
monitor against the Oranga Tamariki Act and associated
regulations as written.
ftor &

assessment framework that will guid nitori , will
work closely with the OCC.
Complaints and investigation t uncti
$9(2)(9)(})

|I the Ombudsman’s

Office is specificall ed f ose During

consultation the Co s er did not provide specific
advice on buil nction, while the
Ombuds [ \.- d that this function would fit well

In building the function and in particular.

engage with
Maori?

) . )
within stlng .
How will we ‘ n has not yet been developed However
e h| ‘ Opor

Iamts functions is required.
will work through how this will occur with Te Puni Kokiri and
Arawhiti.

Effectlve oversight will be underpinned by robust information to
support analysis and reporting.

If stakeholder trust and confidence in oversight is to be retained
bodies have the ensuring oversight bodies can operate with a high degree of
right access to independence from Oranga Tamariki and other agencies they are

information and °Vverseeing will be critical.

information As written the Oranga Tamariki Act does not explicitly recognise

sharing? oversight bodies for the purposes of information sharing. In
addition, as written the Act would see oversight bodies reliant on
the discretion of the Chief Executive of Oranga Tamariki to furnish
them with information that will underpin oversight body’s
assessment of Oranga Tamariki’s compliance. Both of these
issues will need to be addressed to ensure effective and
independent oversight.

The degree of access that oversight bodies will require to
information has not yet been determined. It is proposed that
MSD will continue to work with Oranga Tamariki, the Children’s



How does this
proposal fit in
the context of
wider sector
reforms?

How will this be
communicated
to the Office of
the Children’s
Commissioner
and the public?

What are the
Financial

Why are we
proposing to

Commissioner, the Ombudsman’s and other relevant agencies and
provide you with advice in due course that will inform the drafting
of the Bill to be considered by Cabinet Legislation Committee by
November/December 2019.

When determining where the monitoring function should be
housed we considered a wide range of entities. However, some
entities were discounted due to ambiguity over their future as a
conseqguence of wider social sector reviews.

It is the intention at this time that the OCC will become the long-
term monitor.

A comprehensive communications plan will be developed to
support the announcement of the new proposed framework in
April 2019, provided in draft form prior to final decisions being

made at Cabinet on 25 March 2019.
This work will include an overarching at &e all
involved parties are aligned and th tetral pack will be
, key s, and
ters §§to ensure all
d to support them,
C

munications.

The associated etP key advice papers, and the
Beatie re exp published at the same time as
part tive roach.

entric approach will be required which will

O care

%side c
%ssi% %ement with children, young people and those
h m.

- ered a number of options for the extent of engagement
1SS what ultimately drives monitoring size and cost. For

vionitor should be resourced to engage annually with services to
approximately 33% of children and young people in care, those
who care for them, and services (REP 18/11/1605 refers).

The following funding arrangements have been proposed in
Budget 2019:

e a bid has been submitted for Budget 2019 to provide new
funding of $49.2 million over four years to establish and
carry out the monitoring function

e once the function is transitioned to the OCC, funding for non-
OPCAT monitoring will no longer be required. It is proposed
that this funding be re-allocated to strengthen the
Commissioner's advocacy function at that time.

The new funding the Ombudsman will require to carry out the
enhanced complaints oversight and investigation function will
need to be determined by the OPC.

We considered maintaining and amending the current Children’s
Commissioner Act and Ombudsmen Act, rather than creating a



repeal the
Children’s
Commissioner
Act?

new Act. However, on balance we consider the repeal of the
Children’s Commissioner Act and the re-establishment of the
Commissioner and associated advocacy functions in the new Act
would be more robust and future proof, and more transparent for
parties interested in understanding how New Zealand views and
provides for independent oversight.

The proposed Act and related regulations will support clarity and
transparency with regard to the purpose, functions and powers of
each oversight body, as well as allow for collaboration and
common objectives within an independent oversight system.
Some stakeholders, including the Children’s Commissioner, may
express concern at the repeal of the Children's Commission Act.
However, it is important that the Commissioner be seen as a
critical part of a cohesive system of oversight for the Oranga
Tamariki system and children's issues. In addition, a new Act
would send a strong signal that oversight o Hdren's issues is

important and while it includes advocac ot
elements to create an overall syste

o Na



Talking points

Why was MSD proposed to be the monitor from 1 July 2019?

I want to be confident that the new function that is established is robust and
delivers what we intend.

While the OCC has monitoring experience, it will need to significantly expand
its capacity and capabilities to carry out the new monitoring function.

I propose that we leverage MSD’s very recent experience in establishing new
operations at scale and regulatory expertise, by appointing them as the
independent monitor for an establishment phase.

MSD will establish the assessment framework for NCS Regulations, and then
for broader monitoring.

MSD must consult and co-design with Maori to develop the frameworks for

monitoring, (and work with Te Puni Kokiri, the Office for Ma rown Relations
- Te Arawhiti as appropriate). @ &
I expect MSD to draw on the OCC’s knowledge and %ﬁ as @
stakeholder. I also expect MSD to engage with O a&a as

ariki,
they develop their internal monitoring and q uranc ctiégs.
period, toens € new
36K to t rs in mid-2020
onito f ion and in March

on progress with the establishmen

2021 on the plan and timeframes ansitio tion to the OCC.

Why was the OCC not rec n ests h the monitoring function?

e The Office of the Children’ missi considered when determining
where the monitoring

e However, the f the Chi Commissioner is a small office and does
not have ical c i r capacity to stand up a function of this scale
and complexity. It would require changes to their governance structure,

Why is the Office of the Ombudsman, rather than the Office of the
Children’s Commissioner, proposed to house the complaints function?

While the Office of the Children’s Commissioner’s currently is empowered to
receive complaints in the legislation, s9@@

$9(2)(9)(i) the Ombudsman’s Office has the capability and experience in
complaints and investigations oversight, and is well placed to deliver this
function quickly and more cost-effectively.

During consultation, the Children’s Commissioner did not provide specific
advice on building their complaints function, while the Ombudsman’s
submission noted that this function would fit well within their existing scope.



How will this be communicated to the Office of the Children’s
Commissioner?

e In April 2019, I will make a public announcement of the new proposed
framework.

e I will brief the Children’s Commissioner of Cabinet decisions prior to the
announcement.

o I will work with my Ministerial colleagues to ensure all relevant Ministers have
the resources required to ensure we have a shared approach to
communications

e This Cabinet Paper, select key advice papers, and the post-consultation report
(the “Beatie Report”) are expected to be published at the same time as part of
a proactive release approach.

How will Maori be involved in the establishment and deliv f the &

independent oversight model?
e Maori will be involved throughout the development Q& onitori @
complaints functions

e I expect the independent monitor to seek advi the @ for’Maori
§:$ ori during the

Framework and Guideline
e The Office of the Om

ensuring that the

work and cultu

How w
an ion
ith Oranga Tamariki, the Office of the Children’s

o 1SD is in
Co i @;nd the Office of the Ombudsman to determine the degree of
a information and information sharing that will be required.
o@ address these issues in a seperate paper to be considered at Cabient
islative Committee.

Why are you proposing to repeal the Children’s Commissioner Act 2003?

e I am proposing to repeal the Children’s Commissioner Act 2003 and transfer
all relevant existing provisions into a new dedicated Act covering all oversight
functions.

e The new Act would also include any relevant provisions for each function that
are contained in the Oranga Tamariki Act, the National Care Standards
Regulations, the Residential Care Regulations 1996, and the Vulnerable
Children’s Act 2014.

e [ think that re-establishing the Commissioner and associated advocacy
functions in the new Act will reflect the integral role they have as part of a
cohesive system of oversight for Oranga Tamariki and children's issues.



Could you just make amendments to the Children’s Commissioner Act
instead?

I considered maintaining and amending the current Children’s Commissioner
Act and Ombudsmen Act, rather than creating a new Act.

However, I think that repealing the Children’s Commissioner Act and the re-
establishment of the Commissioner and associated advocacy functions in the
new Act is a more robust and future proofed approach

The new Act will provide a necessary focus on the different functions, and
ensures a function separation between systemic advocacy and regulatory
monitoring

This will ensure that independent oversight works cohesively as part of a wider
system that aims to protect children and young people from harm and

ensuring oversight of harm in care.
I also think that this approach is more transparent for pa @ are
interested in understanding how New Zealand views a s for

& @X@@



Response to agency feedback (based on 8 March 2019 draft Cabinet paper)

MINISTERS

The drafting of legislation in relation to the
proposed new duties and provisions of the
new oversight system should make explicit
references to Maori, hapu, iwi being
formally involved in carrying out these
functions.

The paper currently commits that in establishing the monitoring framework MSD will:

e work with Maori to co-design the frameworks for monitoring, in accordance with the Maori Crown
relations Engagement Framework and Guidelines and partnership principles (point 9 — Executive
summary). : A

e seek advice from the Office for Mo n Reigtiof}s — Te Arawhiti in relation to engagement with
Maori during the establishme ”"”\ha‘se ‘énd‘be\yorid‘;ﬁ"\’/vith the expectation that the monitoring
function will then be dev: d in partn §hib or co-designed with Maori in accordance with the
Maori Crown relations. "nggger’nen /Fra@eWork and Guidelines and partnership principles (point 59)

\yvi\tﬁin,»\a’ inct n/can be delegated to suitable bodies or person, and so does
odies in delivery. Strategic partnerships might also be considered for a
ariki Act makes it a duty for the CE to consider strategic partnerships

A new Act will allow that:

Note the need for Maori to be formally
involved in the delivery of the interim

monitoring function with MSD, and to work
with Te Puni Kokiri and Te Arawhiti to

ensure the needs and interests of whanau

Maori are realised.

9@)@M .\
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ORANGA TAMARIKI

Why an initial focus on assessment and
referral

Para 50 notes that the initial focus will be on meeting requirements for NCS monitoring and establishing

operations and approaches for broader monitoring also.

e NCS requirements for July 2019 to 2020 are to monitor information that is disclosed on abuse or
neglect in state care and how Oranga Tamariki is responding (regs 69 and 85 of the NCS
Regulations) and to establish the assessment framework for NCS Regulations, and be ready
commence NCS monitoring in full in by December 2020. The paper clarifies that this is the initial




focus of the monitor.

e The paper also clarifies that over time, the function could extend to cover intake, referral and
assessment processes and monitoring the delivery of services within, and outcomes achieved by,
the Oranga Tamariki system, across their core operating model.

Appendix B should provide more analysis
about other bodies considered for
appointment

While the paper should, and does, acknowledge a range of other entities that have been considered for the
monitoring functlon we have focused the cabmet paper on Iaylng out the case for the M|n|sters preferred

Why does it take 18 months to establish
the function

More acknowledgements of the risks of
appointing MSD as the initial monitor

Vo efétikgr;el\i‘;éed function can be transitioned.

The paper should clarify that MSD will work

closely with the OCC

ra 55 now clarifies that MSD will consult with the OCC in the development of the monitoring function.

The scale of monitor is bigger than OT’s
internal monitoring function

We consider the scale of the monitoring function is appropriate and note Minister’s agreed to a child centric
approach and, to support this, engagement with up to 33% of children and young people in care, those who
care for them and services p.a. We also note that it is appropriate for the purposes of maintaining
independence that the monitor has its own field staff to enable engagement with agencies, stakeholders and
children and to review samples of practice as required. These staff account for more than 50% of the
monitors scale and when removed the function is likely to be more comparable to OT’s internal function.




The paper needs discussion of the scale of
the complaints function

The Ombudsman has made it clear during our engagement that it is not appropriate for agencies or the
Executive to direct the Ombudsman. While an initial headline funding figure was provided no clarity was
given in regards to whether this was an annual or four year funding need or what the funding would be spent
on. In addition, through the development of the policy work the proposed scope of activities for the
Ombudsman was reduced, which we anticipate would have reduced their estimate of costs. We note that
the Treasury have oversight of their funding proposals and that they will provide advice on their proposed
bid to the OPC.

Protecting children and young people from
harm should not be an objective of the
complaints body

The independent complaints body should
not be notified of about acts that ‘do or
could lead to abuse

There are likely to be workforce
implications

TE ARAWHITI

Emphasise that the monitor needs to build
its te ao Maori capability and the ability to
engage with Maori

Wefﬁaye“added this emphasis in the Executive Summary, included a principle that will require all oversight

es-to take a tea o Maori approach to and incorporate Maori perspectives in the design and implement of
heir monitoring, para 4 and 38

Ensure there is a co-design process with
Maori to develop the frameworks for
monitoring.

We have emphasised through the Cabinet paper that Te Puni Kokiri, Te Arawhiti and Maori will be engaged
through the development of oversight functions in accordance with the Maori Crown Relations Engagement
Framework and Guidelines. Rec13

Explain the person-centric approach

This has been clarified




Explain in the paper why external Maori
groups weren’t considered either as
primary monitor or as a partner when
considered relevant government agencies
for the monitoring function.

We have not amended the Cabinet paper to reflect this comment. Appendix B to the Cabinet paper outlines
the assessment of organisations that was undertaken and then agreed by Ministers in November 2018. We
are not aware of any national Maori body that would be appropriate to this function.

Include an additional paragraph in the
monitoring section that MSD review any
commitments that have been entered into
through Treaty Settlements to ensure that
the monitoring function accounts for and
meets these obligations.

The Tuhoe and Te Hiku settlements, for example, i Spé /,IfIC commitments in relation to the care and
protection system. We discussed this suggestl‘ | Arawhm In light of uncertain issues around the
nature of commitments and the need to- consult W|th othe genues that have obligations under Treaty
Settlements we agreed with Te Arawt ‘;tl to include i \‘ended text in the Cabinet paper. Para 60

Amend Table 1 on the common duties,
requirements and administrative
provisions for oversight functions so that
that objective one provisions specify
engagement and working in partnership
with Maori

We discussed this sugge ot ion ‘With- Te Arawhiti and agreed that rather than change the Table we would
amend paragraph 9 \tb mclud”""a mmitment that we would work with TPK and Te Arawhiti on how best to
, gement\guj;dellnes.

Include in the Consultation section what <

engagement with Maori was undertaken on \\

the proposals to date and how Maori views
have been reflect in the proposals.

We have blal d/th|s information (drawing on our previous cover report to you with the revised draft
Ca 'net paper on 8 March) in para 151

Include a recommendation setting out how '

Maori will be involved in the development
of the monitoring function.

We have made this change in rec 13

TE PUNI KOKIRI

Include the requirement for co-design with
Maori of the oversight functions

We have made this change, refer to Te Arawhiti changes.




Refer to Mana Mokapuna

We have made this change

Include text on how the proposals will
consider UNDRIP

We have made this change

In the legislative section ensure that the
Objective and provision that oversight
bodies recognise and provide a practical
commitment to the principles of the Treaty
of Waitangi for specified functions is also
reflected in the duties for monitoring and
complaints

We have made this change

Reflect in the Executive Summary the need
to recognise the Crown and Maori
relationships (as per the associated
recommendation)

We have made this change




MINISTRY OF JUSTICE

Make it clearer what functions and powers
would be taken away from the Children’s
Commissioner and which functions and
powers remain at various stages

We have responded to Justice that in the short-term there will be no change and in the longer-term the
intention is to significantly expand their monitoring function.

Is the recommendation to repeal the
Children’s Commissioner Act appropriate
at this stage?

We have responded to Justice explaining why this’i ”,,,cgmme ation is necessary now.

/

How will the transition of the monitoring
function to the OCC happen and will it be
before or after the 2023 review?

aven ty \ébésidered transitional matters but will provide advice to
rch-2021 with a transition plan.

We have responded to Justice that
the Minister of Social Developmentin




MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 22 March 2019 Security Level: Cabinet Sensitive
For: Hon Carmel Sepuloni, Minister for Social Development

File Reference: REP/19/3/238
Cabinet Consideration of - Wgt %
Independent Oversight of Orang a§ ma nd
children’s issues @
Cabinet Cabinet @ &X
Date of meeting 20 March 20@ %

Minister

Proposal

This aide memaoiie p
the Cabin 0
r

o %v
\?vii)II der XS the intention that MSD will establish the monitoring function.
o MSD will also monitor for a period of time to ensure the function

monitor. . . L .

once is fully operational before it is transferred to an appropriate
entity.

tr re

@ The intent, in principle, is for the monitoring function to transfer

to the Office of the Children’s Commissioner (OCC). Before the

function is ready to transfer there is the possibility that wider
social sector monitoring arrangements may experience structural
change. The Minister of State Services has, therefore, expressed
a preference that a firm decision is not taken until greater clarity
emerges.

On this basis the paper sets out two options for Cabinet to
consider:

agree in principle that the intention is for the monitoring function
to be transferred to the OCC; OR

agree to seek further advice on where monitoring is transferred
to in December 2020, anticipating that this when a new legislative
framework will be in place and the monitoring function will be
established

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



How will we
engage with

Maori?

Talking

How wi

The Minister for Crown Maori Relations has expressed a desire for
a stronger focus on Maori engagement during the establishment
of the monitoring function. The Minister has also expressed a
desire for Maori involvement in the operation of monitoring whilst
the function resides within MSD and once transferred to an
appropriate entity.

Consideration is being given to the development of governance
and working arrangements to establish monitoring. MSD will be
working with Te Puni Kokiri and Te Arawhiti to develop an
engagement strategy to support Maori involvement. In
accordance with Te Arawhiti’'s engagement guidelines.

Following discussion between Minister’s offices the paper has been
amended to reflect a clear intent that MSD and the monitor will

require Te ao Maori capability and the abilit@fective engage

e 3

independent oversight model?

and de
e Maori will be involved throughout tpme %

points
Il Maori be involved in the establish@&i 1c h\: @5 the

onitoring function

e I expect the independent monitor advic he Office for Maori

Cro

establishment phase a
e The monitoring fun
in accordance wit

ri .
. The o&m@i%om
A thSeEe pr

partnership

ens

wn Relations — Te Arawhiti i tion ement with Maori during the

deth strong engagement with Maori
@‘ g engag

N
ra gagement Framework and Guidelines and
le

u advised me that they are committed to
cip the Treaty of Waitangi are at the heart of its
turngly, it will work closely with Maori to develop the
oac

t?@ gations oversight function, as well as embedding a
Xri

)

h into the day to day delivery of the function.

ction and that this provides a window to consider where the function could

Who s monitoring function be transferred to?
o erstand it will take MSD some time to stand up and test the monitoring

e transferred to.
e However, I do not consider the sector will respond well to a long period of
uncertainty.
e I recognise that if the OCC is chosen significant change will be required within

the

Office to ensure both the advocacy and monitoring functions can coexist

effectively. However, I believe we have time, while MSD is building the

fun

ction, to make the necessary changes.



MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 1 April 2019 Security Level: IN CONFIDENCE
For: David Harrison, Primate Secretary, Minister for Social Development

File Reference: REP/19/4/272

Process for having the Ombudsman % @

complaints oversight and investlﬁg

Purpose This aide memoire clari is reg
Ombudsman act a laints sight and investigation
body for indepen r5|ght ranga Tamariki system.
Background During t eIo me aIs the Ombudsman’s Office
note ment Committee (OPC) should

ap of the Ombudsman as the Complaints
ga tlons body.
Cabinet agreed to recommend to the Officers
of P rI|a Committee (OPC) that the Ombudsman be
@ §§ to carry out this function on or by 31 December 2020

re has been lack of clarity over the process to get OPC to
con5|der Cabinet’s recommendation. On Friday 29 March officials
% spoke with the Clerk of the OPC.
% The Clerk has clarified that the OPC can consider the
@ Ombudsman’s appointment if the Ombudsman or the Minister
would like. However, OPC agreement is not necessary to progress

the Ombudsman as the complaints oversight and investigation
body for the purposes of fulfilling the policy objectives.

The Bill currently under development will formally assign the
Ombudsman as the body for overseeing complaints and
undertaking investigation associated with children and young
people in care. In the Clerk’s view, Parliament will consider the
Ombudsman’s role at the time the Bill is progressed through the
House. Given the Clerk’s view we do not consider there is value
in the Minister asking the OPC to consider Cabinet’s
recommendation.

OPC consideration will be required for any further funding the
Ombudsman requires to give effect to the policy objectives.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington — Telephone 04-916 3300 - Facsimile 04-918 0099



Next steps

The Ombudsman has clarified that the cabinet paper, with
material pertaining to the proposed role and function, can be
released.

The Ombudsman is currently reviewing the material we are
proposing be proactively released as part of announcements.

The Ombudsman will engage with the OPC on budget required to
undertake the new role and will engage with Treasury as well. He
plans to do this in April. We understand that this is the usual
process and that he will lead on this.

As noted above, we do not consider there is value in seeking OPC

agreement to Cabinet’s recommendation. ver, if the

Minister does wish to seek OPC agreemen rk @&sed

that a session could be held in the v& ing 8 April\2019.
%

)
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Recommended actions

It is recommended that you:

1 note the contents of this report

2 discuss your requirements for on-going reporting at the Official’s Meeting on 13
May.

—

Stephen Crombie D
DCE Corporate Solutions &
Ministry of Social Development @

Hon Carmel Sepuloni
Minister for Social Development gg
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