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Date: 20 May 2019 Security Level: IN CONFIDENCE 

For: Hon Carmel Sepuloni, Minister for Social Development 

File Reference: REP/19/5/435  

Meeting with the Children's Commissioner 

Meeting 

details 

22 May 2019, Minister's Office 

Expected 

attendees 

Judge Andrew Becroft, Children’s Commissioner 

Purpose of 

meeting 

To meet with the Children’s Commissioner to hear any questions 

or concerns he may have relating to the progress of the 

establishment of independent oversight of the Oranga Tamariki 

system and children’s issues. 

Background Since Cabinet policy decisions were made on 25 March 2019 MSD 

has met with the Commissioner and his staff on a number of 

occasions and a draft relationship agreement is also being prepared. 

Engagements to date have been constructive as we get into the 

detail regarding what Government is intending to achieve, how this 

might work in practice and what the implications might be for the 

Children’s Commissioner and the Office of the Children’s 

Commissioner (OCC). 

MSD will provide you with a report in late June 2019 summarising 

the conversations we are having with the OCC, Office of the 

Ombudsman and Māori and our advice on next steps. Providing a 

paper to you in late June 2019 is necessary to meet the introduction 

of the oversight Bill in October this year, particularly if advice needs 

to be submitted to the Social Wellbeing Committee (SWC). 

Progress 

update 

Engagement with the Office of the Children’s Commissioner 

As a part of the work around strengthening independent oversight, 

MSD is currently holding a number of discussions with key agencies 

and stakeholders including the OCC and the Office of the 

Ombudsman.  

 

The primary aim of these discussions is to exchange information, 

discuss specific policy issues relating to oversight and to listen to 
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and understand any concerns which are raised.  

 

MSD’s discussions with the OCC are focused primarily on issues 

relevant to the Commissioner, in particular: 

• Clarifying the intent behind strengthening independent 

monitoring to ensure Ministers are aware of non-compliance 

with the Oranga Tamariki Act and associated regulations, 

quality of practice issues and a good understanding of how 

existing policy settings are impacting on the wellbeing of 

children and young people in care. 

• Discussing how the advocacy and monitoring functions will 

work together and the implications for the Commissioner’s 

independence. 

• Implications for the Commissioner’s existing monitoring and 

complaints functions. 

• Seeking their input into building the assessment framework 

and operating model. 

 

Engagement with Māori  

MSD is currently preparing a mixed model for Māori engagement. 

MSD has engaged the services of Donna Matahaere-Atariki and Hera 

Douglas as the independent facilitator and writer respectively to 

advise and assist MSD on the engagement and collaboration process 

with Māori and Iwi.  

 

Their role is to ensure that the engagement and collaboration 

process is effective and robust, and leads to a well-designed, 

respected and culturally appropriate oversight system. We anticipate 

that engagement will begin in late May 2019. 

 

Discussion 

Points  

Possible responses to questions and concerns the Commissioner may 

raise: 

Why are Māori not represented at the current discussions 

with the OCC? 

• The Commissioner raised the concern that Māori should be 

present at the current discussions and that it would be better 

to delay this work rather than not include adequate Māori 

representation.  

• We have considered this and expect there will be a number of 

issues on which joint engagement will be beneficial. However, 

given the nature of conversations at present, we believe 

there are advantages to continuing one-on-one 

engagements.  These more personalised engagements 

provide a useful means of understanding specific views and 

progressing detailed discussions that might not otherwise 

progress as smoothly in a large group where stakeholders 

may have different priorities. 

• In the interim we are taking steps to ensure our Māori 

engagement team are a party to future meetings with the 
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Commissioner. 

 

Why is the independent monitor being set up the way it is? 

• The Commissioner has questioned the policy intent to 

separate the monitoring and advocacy functions. MSD is 

working through what this means and how we might find a 

solution.  

• In the event that an agreement cannot be reached in line 

with Cabinet decisions, then we will bring the question to 

joint Ministers which will reflect the OCC’s concerns 

 

What is being done in the area of Māori engagement? 

• The proposed structure for the engagement process is to 

have an oversight group (the Kahui Group) to support the 

process and a mixed model engagement approach where 

participants represent a range and level of interest and 

expertise in varying aspects of the Oranga Tamariki system.  

• The first phase of engagement will focus on high level issues 

for the oversight system and will involve a range of 

individuals and groups.  This phase will involve holding early 

conversations around the oversight system rather than 

presenting a completed oversight model.  

• MSD envisages subsequent phases will enlist small focus 

groups with particular expertise and skills to work on 

particular parts of the work programme including the 

legislative framework, the operating model and the 

assessment framework. Although these small focus groups 

will provide more detailed input into the work programme, a 

wider opportunity will still exist for providing feedback. 

The Kahui Group 

• The Kahui Group will play an important role in supporting 

MSD to achieve its engagement and collaboration goals by 

providing oversight, advice and on-going support. More 

importantly they lend mana and endorsement to the process 

and help to allay any concerns that the process is not 

genuine or being undertaken in good faith. 

• The Kahui Group is in the process of being established and 

will have up to four members. Sir Mark Solomon and Druis 

Barrett have already confirmed their availability and MSD 

welcomes the depth and range of expertise and mana they 

bring to this process. It is expected that the first meeting of 

the group will be on 30 May 2019. 

 

Governance arrangements 

• The State Services Commission (SSC) is the lead expert on 

this matter and we are working closely with SSC. 
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• Discussions with the SSC and the Commissioner are 

scheduled over the next two weeks. 

 

Investigation powers and powers to direct 

• The Commissioner raised a question around his current 

investigation powers and powers to direct under the 

Children’s Commissioner Act 2003. 

• MSD is currently exploring this question with the OCC and the 

Ombudsman’s Office. 

 

Un-redacted Cabinet Paper for the OCC 

• The OCC have requested an un-redacted copy of the Cabinet 

paper.  

• MSD is currently working through what is required to honour 

this request and will provide advice to your office. 

  

 

Author:  Graduate Policy Analyst, Seniors and International Policy  

Responsible manager: Megan Beecroft, Policy Manager, Seniors and International 

Policy 

s9(2)(a)
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In Confidence 

Office of the Minister for Social Development 

Cabinet Legislation Committee 

Oversight of the Oranga Tamariki System and Children’s Commission Legislation Bill: 

Request for Priority in the 2020 Legislation Programme 

Summary information 

1 Key details for this bid are as follows: 

1.1 Portfolio of sponsoring Minister:  Social Development 

1.2 Department responsible:   Ministry of Social Development 

1.3 Departmental contact:    Melissa Cathro  

1.4 Proposed title of the Bill:                                Oversight of the Oranga Tamariki  

System and Children’s Commission 

Legislation Bill 

 

1.5   

 

1.6 Estimated number of clauses:   40-80 

1.7 Complexity:     High 

1.8 Proposed priority of Bill:   Category 4 (must be referred to Select                 

Committee in the year ). 

Policy 

2 The Oversight of the Oranga Tamariki System and Children’s Commission Legislation Bill 

will implement policy changes arising from the Cabinet commissioned review to strengthen 

independent oversight of the Oranga Tamariki system and of children’s issues (the Review).  

3 The Review found significant gaps in the existing independent oversight arrangements, 

particularly for independent monitoring to assure New Zealand’s statutory care system, and 

for a clear and resourced role for oversight of complaints and incidents in the statutory care 

system (and oversight of complaints processes for children and their whānau generally).  

4 The substantive policy proposals for this Bill were confirmed by Cabinet in March 2019, 

and subsequent clarification of policy proposals are due to be confirmed by Ministers in 

Out of scope
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December 2019. A category 4 priority is proposed to ensure the Bill can be referred to 

Select Committee in 2020, to ensure that the Bill can be passed in early 2021.  

5 There is likely to be significant interest from the sector in this Bill as it is anticipated to 

include proposals to enhance the independent review of complaints in relation to Oranga 

Tamariki, as well as the independent monitoring role, and potential changes to the functions 

and governance arrangements for the Office of the Children’s Commissioner (OCC).  

Need for legislation  

6 On 25 March 2019, Cabinet agreed to strengthen independent oversight of the Oranga 

Tamariki system and children’s issues in three core areas: system-level advocacy for all 

New Zealand children and young people; oversight and investigation of complaints of 

matters related to application of the Oranga Tamariki Act 1989 and/or children in the care or 

custody of the State; and independent monitoring and assurance of the operations and 

obligation delivered under the Oranga Tamariki Act 1989 and associated regulations [CAB-

19-MIN-0113 refers]. 

7 Cabinet agreed to new primary legislation, in the form of an omnibus bill, to bring together 

in one place, the respective roles, responsibilities and powers of the oversight bodies1 [CAB-

19-MIN-0113 refers]. The Bill will repeal the Children’s Commissioner Act 2003, amend 

the Oranga Tamariki Act 1989 and associated regulations, and make minor amendments to 

the Ombudsmen Act 1975 to enable the Ombudsman to carry out the complaints and 

investigation oversight for Oranga Tamariki. 

8 The independent monitor is hosted by MSD and was appointed from 1 July 2019 which is 

when the Oranga Tamariki (National Care Standards and Related Matters) Regulations 2018 

came into force. Although the independent monitor can monitor compliance under those 

regulations, permanent arrangements for the independent monitor under the Bill must be 

made. The Bill will also widen the jurisdiction of the Ombudsmen to include entities that 

provide services for children on behalf of Oranga Tamariki and/or pursuant to the Oranga 

Tamariki Act. Therefore, it is important to have the Bill enacted in early 2021. 

9 This Bill was on the Legislative Programme in 2018 but did not proceed due to the 

complexity of the policy work and time taken to progress policy proposals through Cabinet. 

The legislation did not proceed in 2019 as Ministers required extensive consultation 

following the initial policy approvals in March 2019, which led to further policy approvals 

being needed. The Bill will proceed this year as we will not be seeking further clarification 

of policy approvals from Cabinet.   

10 Initial drafting instructions have been provided to PCO based on the March 2019 Cabinet 

approvals. A skeleton Bill has been drafted.  Further drafting instructions will be provided 

for the subsequent policy approvals, decisions due 4 December 2019.  Permission is being 

sought from the Attorney General for PCO to begin drafting ahead of policy approvals, due 

to the tight timeframes. 

 

 
1 The Ombudsman will use its powers contained in the Ombudsmen Act 1975, while giving regard to any 
additional powers or constraints (for example, duties relating to the Treaty of Waitangi, general principles, 
information access and sharing provisions, including the Codes for engaging with children and young people) 
as applicable in the new Act, to perform its specific function as oversight body for complaints and investigations 
within the Oranga Tamariki system.  
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Compliance 

11 It is anticipated that the Bill will comply with each of the following: 

11.1 the principles of the Treaty of Waitangi; 

11.2 the rights and freedoms contained in the New Zealand Bill of Rights Act 1990 and 

the Human Rights Act 1993;  

11.3 the principles and guidelines set out in the Privacy Act 1993;  

11.4 the relevant international standards and obligations; and 

11.5 the Legislation Guidelines (2018 edition), which are maintained by the Legislation 

Design and Advisory Committee. 

Binding on the Crown 

12 The Act will be binding on the Crown. 

Consultation  

13 A consultation document Strengthening Independent Oversight of the Oranga Tamariki 

System and of Children’s Issues in New Zealand was consulted on between May and July 

2018. This resulted in the Beatie Report  Consultation has been ongoing since then with 

government agencies (the Education Review Office, The Ministry of Health, Oranga 

Tamariki, Department of Prime Minister and Cabinet, Office of the Ombudsman) and 

Ministers. Since the March 2019 Cabinet decisions there has been further consultation 

during the policy development process, including with the OCC, the Office of the 

Ombudsman, Oranga Tamariki, the Kāhui group (a group key Māori leaders with experience 

in the areas of health and social services for Māori was established in May 2019 to assist 

MSD with the independent oversight work), and with Māori organisations and individuals 

that represent a range of interests and expertise across the Oranga Tamariki system, such as 

strategic Treaty/Iwi partners, medical professionals, providers, care experienced individuals, 

caregivers and other relevant stakeholders. 

14 Ministerial consultation has been undertaken by Minister for Social Development with the 

Minister for Children, the Prime Minister, in her capacity as the Minister for Child Poverty 

Reduction, the Minister for Whānau Ora, the Minister for Māori Development and the 

Minister of State Services.  

15 Timing on future consultation will be determined by Ministers. 

16 The proposed Bill has been referred to the Legislation Design and Advisory Committee for 

advice. 

Associated regulations 

17 Amendments to regulations will be required.  

Timeline 

18 The proposed timing for the legislation is as follows: 
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Step Proposed date Consistency assurance 

Date on which final policy 

approvals were, or will be, 

obtained from Cabinet. 

9 December 2019 Substantive policy decisions were made by 

Cabinet in March 2019. A further cabinet 

paper seeking clarification of subsequent 

Cabinet decisions on some of the further 

detailed proposals is expected to be 

considered at Cabinet Social Wellbeing 

Committee (SWC) on 4 December 2019.  

The Bill was on the Legislation 

Programme for 2019 with Priority 2 (must 

be passed in the year). This has been 

delayed due to the need for robust 

consultation and policy development. 

Date by which any policy 

decisions for associated 

regulations will be before Cabinet. 

30 August 2020 

(Regulations will 

be developed 

during Select 

Committee 

period)  

There are likely to be amendments to 

regulations managed by Oranga Tamariki 

and new regulations under this Act. There 

will need to be close coordination between 

MSD and Oranga Tamariki. 

Date on which final drafting 

instructions were or will be sent to 

the Parliamentary Counsel Office 

or other drafter.  

12 March 2020 As this will be an Omnibus bill involving 

several government departments, we have 

allowed ten weeks for drafting and 

consultation on the Bill. 

Date by which the Bill will be 

released for exposure draft (if an 

exposure draft is planned)  

NA An exposure draft is not planned as impact 

is limited to sector stakeholders and can be 

managed through consultation. 

Date by which the Bill will be 

provided to the Ministry of Justice 

(or the Crown Law Office if 

applicable) for an assessment of 

consistency with the New Zealand 

Bill of Rights Act 1990. 

23 January 2020 The Bill would be provided to the Ministry 

of Justice at least 2 weeks prior to it being 

finalised. 

Dates on which the Bill will be 

before LEG and Cabinet for 

approval for introduction.  

17 March 2020 It is expected the Bill will go before 

Cabinet Legislation Committee (Leg) 

around 10 or 17 March 2020. 

Date requested for introduction of 

the Bill. 

30 March 2020  

Date for report back of select 

committee 
September 2020 This date allows six months for select 

committee consideration.  

Date on which final policy 

approvals will be obtained from 

N/A No SOP planned  
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Cabinet for any substantive SOP 

to Bill (if already introduced) 

Date on which final drafting 

instructions were or will be sent to 

the Parliamentary Counsel Office 

or other drafter for any substantive 

SOP to Bill (if already 

introduced). 

N/A No SOP planned 

Date by which any substantive 

SOP will be provided to the 

Ministry of Justice (or the Crown 

Law Office if applicable) for an 

assessment of consistency with the 

New Zealand Bill of Rights Act 

1990. 

N/A No SOP planned 

Date by which final drafting 

instructions for any associated 

regulations will be sent to the 

Parliamentary Counsel Office.  

30 September 

2020 

 

Date of enactment. 30 March 2021 

(Bill will be 

commenced in 

stages) 

 

Date of commencement. 30 March 2021 Commencement will be in stages from 30 

March 2021 

 

Recommendations  

19 The Minister of Social Development recommends that the Committee: 

19.1 note that the Oversight of the Oranga Tamariki System and Children’s Commission 

Legislation Bill will implement policy changes to the system of independent 

oversight, but that the final policy changes are yet to be confirmed;  

19.2 approve the inclusion of the Oversight of the Oranga Tamariki System and 

Children’s Commission Legislation Bill in the 2020 Legislation Programme, with a 

Category 4 priority – must be referred to select committee in the year;  

19.3 note that final drafting instructions for the Bill will be provided to the Parliamentary 

Counsel Office by 12 March 2020.  

19.4 note that the Bill should be introduced no later than 30 March 2020;  

19.5 note that the Bill should be passed no later than March or April 2021. 
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Authorised for lodgement 

 

Hon Carmel Sepuloni 

Minister for Social Development 

 

 




