MINISTRY OF
FOREIGN AFFAIRS AND TRADE

MANATU AORERE

19 February 2001
The Minister of Foreign Affairs and Trade @ @
NEW ZEALAND/AUSTRALIA SOCIAL Y }@ENT: LEGAL

ADVICE ON HUMAN RIGHTS IMPLI

.

Purpose

To brief you on Crown Law’s c@tha@ whi draft New Zealand Social
Security Agreement with Australia g se tg tsspies under the Human Rights

Act (“HRA™) and the New Zegland Bill of Rights A¢f 1990 (“BORA”), it is unlikely in

the ultimate analysis that thg incons ot Ao ihe Agreament Al those
two statutes.
@/1 | f '. / J s :l:
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Recommendat %E
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5 £¢ ¢éndedthat youys

Crown Law Office that it is unlikely that there is any
the provisions of the proposed Social Security Agreement
A and BORA.

It
not




L MINISTRY OF :
£ FOREIGN AFFAIRS AND TRADE

MANATU AORERE

19 February 2001

The Minister of Foreign Affairs and Trade

ANZ SOCIAL SECURITY: RELATED BAC@
Purpose @

To provide, for your information an Tral to the
background factual material which 1 e Yo 12
media and other inquiries on sociglsgcuri R

Background

abinet has asked the Ministry of
factual background material to assist
questionsfroin the media and others following the

al security arrangements with Australia.

@ ew Zealand social security arrangements.

gration figures {‘Trans-Tasman Population Flows™) which show
1g to New Zealand data, there were 38,248 permanent and

epartdres froyyNew Zealand to Australia in the year to December
{s was 12.9pe¥eént more than in 1999.

. Wdata on ealand-born people in the Australian Iabour market,
i roup has a comparable unemployment rate to that of the

ol t a significantly higher overall rate of participation in the
flecting the relative youthfulness of the New Zealand community

m
| ing changes to benefit rules for New Zealanders going to Australia
ustralians coming to New Zealand (note that although New Zealand is not
T ing the Australian migration measures, there will nevertheless be some
anges to Australian entitlements when the new bilateral social security

STAFFORD HOUSE 40 THE TERRACE PRIVATE BAG 18 901 WELLINGTON NEW ZEALAND

TELEPHONE: 64-1 493 8500 FACSIMILE: 64-4 472 9596
0576575.01

'
"N \‘»\-.

ement enters into force on 1 July 2002).
% “!A \
@ {\ ]’0\3\0

)\



. Comparison of Australian and New Zealand benefit rates.

. Terms of Reference for the Joint Review of Social Sec angepen
(initiated by the two Prime Ministers in August 1999).

Communications Implications &

Recommendation

4 A copy of this submission is attac 3 ence 09 Y@P he Minister for her
information, if you agree. ;

\ 4410 £\
\, P " A .
.

?@4@
o

&g
&

@

0576575.01



AUSTRALIA-NEW ZEALAND SOCIAL SECURITY AI\RA@ATS
HISTORICAL SUMMARY @ v
New Zealand has had a bilateral social security agreemen&%ustraﬁa nge 1948.

By 1969, this had become a full “host country” agreement under h Ne

enjoyed immediate access to all Australian benefits Australians ehjoyedsirhilar
privileges in New Zealand. However, Australi dissatistied ~with the

arrangement when in the 1980s migration flows

increased markedly.
2 Adjustments in 1989 and 1994 included ucti mdown periods

QT Wenefi ther country, and

erIIme: ew Zealand is to pay
6st of 0 ~veterans, invalid and
ali

an annual reimbursement system between 4
Australia NZ$169 million in 2001/02 towé
single parent benefits received by New Ze

3 Australia remained conce \1 ty burden of migrant
New Zealanders and the issue bec a seripus i e/trans-Tasman relationship.
Increasingly, the existing agree o) ational difficulties due to

divergences in the two countries’ social securit! in the 1990s. In August 1999
the two Prime Ministers ag 0 a thopeughlyeview of bilateral social security
arrangements, Australia claimed i}s/ socia) @ costs for migrant New Zealanders
ealand pointed to the very strong
tag-economy, including tax payments of

around A$2.5 billion pe

4 In October nggotiati enced with a view to devising more durable
and stable arrangements f6r thg fut®e—As a way forward, it was acknowledged that
mutual obligatip d be % o longer term benefits covered by a bilateral
agreement hat’ policy on acce the broader range of benefits remained a matter

for each

ring agreement and a series of new policy measures that
¢ to restrict the access of New Zealanders to other social security
the new agreement.

0576449.01



Trans-Tasman Population Flows % @
. Access under the TTTA is not reciprocal in all respects. ew Z,

allows entry under the TTTA to Australian citizens ent resh
Australia allows TTTA entry to New Zealand citizens gifly.

51 percent of the 74,306 permanent and long
largest destination was the United Kingdo

. The following table showing long-term ™
New Zealand figures for departures } de
permanent residents, and do not inds
for permanent and long-term arriva
statistics as they include returning
residents as well as Australian

stiyNAnstralian data.
lian citizens and
Zealand figures
fier than Australian

Trans-Tasman Populati low@_ﬂoo (June Years)
il
N

Year New Zealan @h nt arri Australian permanent arrivals
¥ 1 in New Zealand
,&4/&(1 1 dat@)y
Total € on- ezé//\proportion Australian Permanent &
df Ze bom citizen long-term
<) bo outside | departures for arrivals in
P New NZ New Zealand
(o — N : Zealand | (Qustralian data) (NZ data)
1991-92 8,&}6\/“7,162 944 | 12.7% 7,059 12,873
1992-93 ; b 6,639 1,717 | 20.5% 6,770 11,666
1993-94< 6 % y 1,914 | 19.9% 7,220 13,324
1994-95 0 44 3,180 23.3% 7,075 12,646
199% 238 \R5226 4,018 | 24.7% 7,083 13,101
SOQ 835 4473 | 25.5% 6,668 12,545
9,3 82 4,715 24.3% 6,736 11,488
,086 | \18,650 6,036 | 24.5% 4,305 9,579
30 21,871 9,744 | 30.83% 5,208 10,770

omic Analysis Division
eign Affairs and Trade

0576328.01
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Mew Zeatand-born m(ég%l w@mwﬂm 2000

% <76 Awived 76-80 Arrived B1-85 Anived 86-80¢ Arrlved93-95  Antived > 96
Employed Futi-time 0 280:

Employed Part-time ' f .2

Total Employed 69 A 30.1 60.5
Unemployed Loaldng for /T work 350.7

Unemployed Leeldng for &/T work 124.4

Tolaf Unemployed 47448 § 2.7 6.7
Totxsd Laboisr Forca 74378 K1¥ 62.1
Tolal Mok n tha Labatr Foroa 3516.3 2 8.2 9.2
Popul ation aged 15+ years 10954.4 : 3343 10 76.3
Unemployment Rate 6.4% 6.5% 0.3% 9.93%
Participation Rrfe 67.9% 61.1% 80.0% a7 %%

Source: Australian Bureau of %

Note: arrival date figd

r Forc

er only>
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New Zealanders Going To Australia

P

enefltIPen ﬁurrent Date of Proposed:
A e L s Change
\/ ( ®\7 Permanent SCV Holders only after | Aus
P, Z) Residence D.O.A. Benefit/Pension

Conﬁmﬁm’tﬁ //@/7 2 yea Qst <%).A. 2 years Aust Res No access Newstart Allce/ Youth

Wage/IYB  Res A Allce

Community Wa [ ars Aﬁét&%? 2 years Aust Res No access Sickness Allce

Sickness ( Res /> s ~

D.P.B. (Sole Parent \‘ﬁzy(thd st 1/7/28?@\) years Aust Res No access PPS

only) R ss event happens

//7 / std.o. event

Widows (over 50, no | 2 years N « 1/7/2} \‘%y/c/:[fbb t Res No access Widows Allce

deps) A

Widows/Widowers Immediate 1/2% W / 2 yMst?é/f /7 No access PPS

with dep children access i

D'PkB/f(t?l car for 2 years D.OA. / 0\3?5,:5{\%“&///] access Carer payment

sick/frai

DPB (Older women | 2 years D.O.A. 2 )/Qj/ es /% @} /\ Widows Allce

alone)

T.R.B. (before 2 years D.O.A 2 years%sﬁ% /57]/\ NOEC/@ /\ Mature Age Allce

1/4/01)

Invalids (NZ Immediate 1/7/2002 10 years Aust Re§ 7 cess Y {/ IT/ DSP

qualification) access d Qo Skv

Invalids (Severely Immediate No change Immediate access I\nwie?é edpcess 0»' %

Disabled) access — .

Invalids-Partner (NZ | Immediate 1/7/2002 Immediate access No actes

qualified with access /\If

children) A )4 Partn ce

Invalids-Partner (NZ | 2 years 1/7/2002 2 years Aust Res No access {/ | V /| Partner Allce

qualified without /7

children

Invalids-Partner Immediate No change Immediate access Immediate access Can é? (

(Severely disabled access %
N ~7

19/02/01 //




Student Loan

with children
Invalids-Partner 2 years 1/7/2002 2 years Aust Res Immediate access Carer
my disabled QD/\
ithpyt children ™ iy
E@D’%Aﬁ}iﬁance L )fp&tg\?;éj;, D.8.A. l2mmediate Ir\rlnmediate Family assistance
ooy Bénefit  [ye | D.OA. years 0 access Special benefit
Comﬁv{unm Immedidte <% change Immediate Immediate? Commonwealth
Card (Ag Seniors Health
Severe) j :ﬁ Qb Card/Health Care
( /> > v/\d N Card
Community Servioeé\‘j)ﬁafsd D.OW R\\\) /2@3 No access Health Care Card
Card (Others) J A
VP/NZ Super Imm%ﬂiﬁ‘ﬁ/// No chan@&/ <Wdﬁat§ Immediate Age Pension
(qualified) 7
VP/NZ Super 2years 3 D.O \Z’)Q‘LS// No access PP
Partners- male NQS / i /7 married/partner/news
: A tart
VP/NZ Super 2 years D.OA. \/ 0\3 7/ }l access Partner/newstart
Partners — female ﬁ
NQS without children /\
VP/NZ Super Immediate 1/7/2002 PP married
Partners - female T)/7/\ N\;ZKQ/\
NQS with children
Student Alice / 2 years No change 2 years VW ars? \7[/1 I] g Aus Study Payment

19/02/01
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P e

Australians Coming to NZ

/AN

/Australian Berefit!Pension | Current Date of Change Proposed: NZ Benefit/Pension
Wth Allo ﬁ’ ;é (@ 2 years No change 2 years Community Wage
A Unemployment, IYB
NQWW ner A};e\\/j)iz Wte No change Immediate access | Spouse inclusion NZS & IB
Sickness Alfowang e/ TN No change 2 years Community wage sickness
Parenting Paymént ﬁé/\é\-) g@ / 1/7/2002 Children born in Widows
widows with childre L acce \ NZ
Parenting Payment SF@I’ dd /mmedlaté\/ \\4/ &OZ 10 years prior NZ | DPB for widowers
widowers with children A/ A Res etc
Parenting Payment Single — {éonths @}2 \ 10 years prior NZ | DPB
Qther sole parents A Res etc

Widows Benetit (overs or DPB
Women Alone)

Only if meets NZ

Widows A!IowanceNVidows. B
dom criteria

;22(:21217 //] G 11712002/ ﬁ N

Carer Payment — others Immediate™ /Igebange Immediate access | DPB Caring
v Y
Career Payment — Spouse of Immediate No @ mmed ccess | IB inclusion
DSP (Severely disabled) access i ) /\ L/Wé\f)a /N
Career Payment — Spouse of Immediate 1/7/203'2’(/}?3/ 2 years_/ [ @ Community Wage or DPB
DSP (Not severely disabled) access ///7 LA / ing
Carer Payment Age Immediate No change “(/&f};ﬁm iate a?c@zé/\‘NTgSE/N S
Wl (<N
Mature Age Allowance 2 years No change “Koyears ) N ommuRity Wage
DSP — Severely Immediate No change Immedigte/’ /2 1B [/ /d_r>
DSP — Not severely Immediate 1/7/2002 10 yearsNZ Rds” 1B VN / s
Aus Study 2 years No change 2years </ [{ | Bludent Allowanée’/ Faw
Family Assistance Immediate No change Immediate  \—{Family Sypport efcd NV
Special Benefit Immediate No change Immediate | ErAdrgépcy Benefit ™~
Health Cards Immediate No change Immediate csic/ NN
Age Pension — Male or female Immediate No change Immediate NZS~ &' /
over 65 /A .
Age Pension — Female under 65 | Immediate 1/7/2002 2 years or until 65 | Community wade dntil 68 SO~
O

19/02/01

3




LN

Parenting Payment married — Immediate No change Immediate Spouse inclusion
Age/DSP (severelyAlisabled) )
nting Paym%@ed - Immediate 1/7/2002 2 years Community wage

OSH hOfher N

\Papé g/wy/t g\;ﬁyment m}a{@ ﬁ 2 years No change 2 years Community wage

i s

Parthér AW— Agem% ly/@te No change Immediate Spouse inclusion
(severely) /7 — AN

Partner Allowange//D3R Yother) Ninmediate, ) 1/7/2002 2 years Community wage
Partner Allowanté =~ ZWZ No change 2 years Community wage
Newstart/Sickness o \ -

*D.0.A. ~ Date of Appointment

P.P.S. - Parenting Payment Single 4
N.Q.S. — Non Qualified Spouse.

19/02/01
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Australia / New Zealand Benefit Rate Comparison

Trus table shows a comparison between the Australian and New Zealang rates. In

out showing the Australian Benefit type and its New Zealand equival
marital status; the core weekly Australian rate; the core weekly Au

difference between the two rates. The exchange rate used to
.8213 as at 15 Feb 2001. The Australian weekly benefit rate
Centrelink web page on 15 Feb 2001.

BFT TYPE STATUS ACTUAL |AUS NZ RAT DIFF
AUS RATE [N2$//) Lt as at H4]0

AGE / NZS Sin (share) 197.05] > 23992/249.92(Gross) 9.05
AGE /NZS  [Sin (alone) 197.05| // /239:92|2745.Gros4 31.57
AGE / NZS Mar (each) 164.45| > /200.23|206.58 Stoss 5.35
DSP/IB sin >18 home 120.40~N\146.60{135.79 Nat 39.19
DSP/IB sin>18 ind 164/46| ) 200.23]185 P Net -14.44
DSP/IB sin<18 home 136460\// 1668 141350:35 Net -15.79
DSP /B Sin<18 indep 16445 2Q0.231150.35 Net -49.88
DSP/IB Mar (each) Q\&:\sg—.e;s/ Qm§%4.83 Net -45.40
WIDB/WID  |One child ORD6|  /—239\92212.90 Net -27.02
WIDB /WID  |Two child H97.05] | \2¥9:92|232.27 Net -7.65
PPS / DPB One child N107.05) ~ ) 239/92|212.90 Net -27.02
PPS / DPB Two child 197.04|,—239.92|232.27 Net -7.65
NA / CW Sin (over 25) //~\ 17546 213.56[148.64 Net -64.92
NA/ CW Mar (each) AN1)] 1598201\ 192.62|123.86 Net -68.76
NA / CW Mar, 1 child/ A/ 488201/ / 192.62]131.62 Net -61.00
NA / CW Mar, 2 ch{d(/% Nl /A58207 192.62]131.62 Net -61.00

estic Purposes Benefit
unity Wage

Note: thes arisons should be treated with caution. Australia and New Zealand have different

abaterfient Tyl upplementary payments, tax credits and tax regimes that affect net total incomes. If
thesg - en into account the picture could change.



Terms of Reference for Review of the Social &
Security Arrangements between New Zealand @Jstr
~

5

—

Introduction In their Joint Communique of 4 August 1999 th
and New Zealand announced that a full review
bilateral social security arrangements. The f
been agreed prior to the Prime Ministers’ planned

terms o rence have
ch 200 tihg, in
accordance with the terms of the Commuizi g;é. m

Purpose New Zealand and Australia will s g %d equitable social
security arrangements that will peow ic fit'for our wider CER

To this end New Zealand and 2

security arrangements befWeen
sustainable long-term Q

The review will co e temms o h country will provide access to
social security for migr om untry and provide, or contribute

to the cost of,z tal.gecurity for migrdnts to the other country.

) (O

Scope Australi Zea@k work together to:
edch a-st g of the impact of trans-Tasman migration on
j V2 i f each country, taking into account the broader
" ‘% s of trans-Tasman migration for each country;

ig o the other country;
@ Continued on next page

Mirfisters o ala
dertaken o

¢ a full review of social
ith a view to developing a




Terms of Reference for Review of the Social &

Security Arrangements between New Zealand

Australia,
Continued %
Scope e determine the criteria for any preferential agtéss nefits GOW
(continued) new Agreement;
o determine the extent and manner in which the country @wid@me
will contribute to the social securi in the country;
¢ develop more practicable arran tSNQr dete; social security
costs, including the administr sf57that %’c by each country;
B, &
e develop a method to impfs gt@ ficiedC ectiveness of the
administrative arrange o
Glossary

Processes

For the purposes of the of
“Social security” mea aymeé

of Australia and-New Zealand

“Arrange: neghs any @u ing between Australia and New Zealand
932 e e e A

er Agreement or by some other means.

ans t eral social security agreement between Australia

1dnd. S;

% ian Department of Family and Community Services
w %éaland Ministry of Social Policy (MSP), in close

VM s
tatks will be held alternatively in Canberra and Wellington, and

orkihg groups will meet as and when required to address issues identified
o the review.

Q ~ Continued on next page



Security Arrangements hetween New Zealand

Continued

Processes
(continued)

Timelines

Terms of Reference for Review of the Social &

ustr@
S

/\
\/ v
If the Ministry and the Department fail to reac eemgeht on any m that
could jeopardise the success of the review, dHNnform thgingespettive
Departments of the Prime Minister and Cabinet whosill c e
maitter.
The Ministry and the Department wi derate in t @ pe of
information that is requested for th - iterim-Agreement or the
' %@/aﬂable within the

negotiation of the new arrangem ati

time agreed, the Ministry or the Bep om tHe information was

requested will notify the othey ing of théea T the delay or why

/& /N

m o :

The review 1s to be co tedwith It to be presented to respective
) .

oth countries agreeing on and
starting to implement the ciang ments stemming from the review

before the Pr%’nisterial meet] arch 2001.
N\

%
e



23 February 2001

The Minister of Foreign Affairs and Trade

AUSTRALJA NEW ZEALAND SOCIAL S
OF SIGNATURE

Purpose @
fo S

To provide guidance on the practice
Parliament for consideration under tHe
reasons favouring signature prior to t

éntation of treaties to
amination process and

Background

2 Questions were raised’}
followed in the past relat{ng
consideration under the/}
favouring signature of
rather than following it8\2

ing tabling of treaties in Parliament for

daky eyamination process and (ii) reasons
saland Social Security Agreement prior to

ent.

(i) Practice

3 The p nce f jnternational treaty examination process was
established is fo ltilateral trea ubject to a two-step process of treaty action (ie
signature ifigation) to be tabled for consideration following their actual signature.
This practive yeflegts th that the signature of such treaties is the first of two steps,
and is not 1 e final tre tion which binds the state. Accordingly, tabling after

opportunity to comment before binding action is taken.

0578105.DOC



actual signature. In the event, consideration by the Select C
completed prior to its actual signature.

5 Most bilateral treaties become binding on signature.
appropriate (if they are judged sufficiently significant
examination process) for them to be presented and consider

treaties which have a two-step process as was
Agreement (signature/ratification) and 1s the
Agreement with Australia (signature, exchange
processes), it would be consistent with the app
treaties to present them following signature, apse

6 In the case of two-step multilatera
a country considering becoming a p :
change the text; the choice is to t : ¥ith a bilateral treaty, the
same may not be so true but there are idérafid at argue that for them also
presentation to Parliament after si i

(ii) Reasons for Signature i nce of Tabling

h e power to conduct foreign relations,
o S v 2

7 Under present consgt conven
including the power to d
It is consistent with t t v¢ ghould be able to negotiate and sign a treaty
prior to its being i rovided that signature does not of itself
constitute the fina to say that the Executive should not be as
transparent, open an Itati e in exercising this treaty-making role. One

- itted to Cabinet late last year was the regular

eist as regards detail, in order to preserve the negotiating
e negotiation of this agreement with Australia usefully
. In negotiations of this kind, each country will pursue an
s to it. Exposure of the full negotiating strategy in advance

i gould be interpreted to suggest that the treaty might still be open for negotiation
actual text is finally signed and that the process is open to influence by

0578105.D0C



bilateral negotiation difficult as the bilateral negotiating partner would e uncertai
as to who it was negotiating with. It is important that the Executive e to Regoti
with authority and the negotiating partner be confident that th ¢ has th
authority; absent this, the negotiating position of the Executive may b ened.

binding treaty action undertaken.
(iii) Australian Practice

11 We have checked with the Australi
This is for treaties to be signed following
tabling in and consideration by Parlia:
process. We understand that there
Australians have no difficulty with
themselves propose to follow their o
Parliament.

New Zealand, for assurance idegrfhatugtabling before signature the normal
principle of confidentiality befweg : ynding signature would be protected -

t any concerns in this area. They
could see no likely

agreement given th
Monday. This w
the Australian Go
Australia (and 6u

fit considered and approved the Agreement. Ifit did,

abling, we uaderstand that their Executive Council met yesterday
a i KON

the Australianswvoulgb sign the Agreement as soon as it is prepared (printed,
bo ed); this ofmally be done in a matter of days.

s

Itisye ed that you:

Yok ice in this submission concerning the usual practice under the treaty
sefpfination process of signature prior to presentation to and consideration by

Pa ent and the advantages seen in adherence to this practice in relation to
e Australia New Zealand Social Security Agreement;

0578105.DOC



agree that a copy of this note be forwarded to the Prime Minig
Minister, Minister of Finance, Minister of Immigration and

John Wood
for Secretary of Foreign Affairs and Trade %

0578105.D0OC



MINISTRY:OF
FOREIGN'AFFAIRS AND TRADE

MANATU AGRERE

1 March 2001

The Acting Minister of Foreign Affairs and Trade @ :g §
ANZ SOCIAL SECURITY: EVENING POS’I@
§ in the development of

Background 0
2 The Evening Post ray an.art] 45011‘( a problem with the text of
the Government’s inform ' e~ ey Social security arrangements with
Australia. There had hEen sQix ' e issue of eligibility of returning
New Zealanders for t i i¢ puiposes benefit in New Zealand. The

Purpose

To clarify the role of the Ministry of &
new social security arrangements wi

article ended by sayin Minj Social Services, Mr Maharey, “pointed the
finger at the Minis A Trade for the mistake in the booklet.”

3 We do not kn heth 1ng Post accurately reflected Mr Maharey’s
views on this thou uld clarify for our own Ministers the role of the

exercise, tation wi misters, and our discussions with the Australian

Ministry of.For ‘Affairs and In August 2000, the Prime Minister directed that
this Mini onld become lead agency for the negotiations with Australia. We have
Govermmen

tried to i man&leﬂb\il&ﬂitating and coordinating Departments’ input to the

iations with Australia and on to preparations for implementation,

of public information:

S cember 2000 Cabinet formally “confirmed the designation of the
riment of Work and Income as the lead agency for the public information

7

@ pdign” [CAB (00) M42/4B(1)).

CTLFFORL HGUSE 40 PITE OPERTICT PRIVATY B0l 18 901 SVELLISGTON EW ZEALAND
TELEPFONE: edet 504 $760 FACSIMILE: Adad 273 @500

0579426.01



5 The information booklet was developed by officials during Janugfy and February
in a collective exercise led by Work and Income.  With colleggneé /fr
Departments we reviewed many drafts of the text, contributing

Income’s request for endorsement of the final text by advising th€nthA

happy to offer whatever comments we can, but do not have tjfe/ experts

that the booklet ‘accurately states the changes in policy as ect
S.

ew
living in New Zealand’. We rely on our expert colleagues in
detailed guidance for beneficiaries. We'll send you pack the form her
signatures straight away but would prefer not to add g.”
Communications Implications
5 None. For Ministers’ information only. ; g\
Recommendation @
6 I recommend that you note this @? : é

| P

7 [
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