MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

31 MAY 2013

Dear

On 17 April 2019, you emailed the Ministry clarifying your request under the Official
Information Act 1982, for the following information:

o Key documents regarding the Winter Energy Payments error and the spending
of public money outside the authority provided by parliament.

o All communication between MSD staff, Ministers and their offices- in relation
to this errof.

« Please include, briefing papers to all relevant ministers/cabinet, briefing

notes, any other briefings, memos, aide memoires, meeting notes, letters,
emails, recommendations and reports.

Please find enclosed the following key documents regarding the Winter Energy
Payments error and the spending of public money outside the authority provided by
Parliament.

o Report: Winter Energy Payment: Implementation update and key decisions,
dated 13 April 2018

e Report: Winter Energy Payment- Implementation Update, dated 21 June 2018

e Report: Addressing errors with the Winter Energy Payment legislation, dated
13 December 2018

e Aide-memoire Cabinet oral item: Addressing errors with the Winter Energy
Payment legislation, dated 8 February 2019

o Aide-memoire Cabinet paper: Addressing errors with the Winter Energy
Payment legislation: approval for introduction, dated 1 March 2019

Within these documents, some information is withheld under section 9(2)(h) of the
Act in order to maintain legal professional privilege. The greater public interest is in
ensuring that government agencies can continue to negotiate without prejudice.

Some information is withheld under section 9(2)(g)(i) of the Act to protect the
effective conduct of public affairs through the free and frank expression of opinions. 1
believe the greater public interest is in the ability of individuals to express opinions in
the course of their duty.

Some information is withheld under section 9(2)(F)(iv) of the Act as it is under active
consideration. The release of this information is likely to prejudice the ability of
government to consider advice and the wider public interest of effective government
would not be served.
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You will note that the names of some individuals are withheld under section 9(2)(a)
of the Act in order to protect the privacy of natural persons. The need to protect the
privacy of these individuals outweighs any public interest in this information.

As mentioned in prior communication, your request for: All communication between
MSD staff, Ministers and their offices- in relation to this error, and briefing papers to
all relevant ministers/cabinet, briefing notes, any other briefings, memos, aide
memoires, meeting notes, letters, emails, recommendations and reports has been
refused under section 18(f) of the Act. This request is very broad and substantial
manual collation would be required to locate and prepare all documents within scope
of your request. The greater public interest is in the effective and efficient
administration of the public service.

I have considered whether the Ministry would be able to respond to your request
given extra time, or the ability to charge for the information requested. I have
concluded that, in either case, the Ministry’s ability to undertake its work would still
be prejudiced.

The principles and purposes of the Official Information Act 1982 under which you
made your request are:

e IO create greater openness and transparency about the plans, work and
activities of the Government,

e to increase the ability of the public to participate in the making and
administration of our laws and policies and

. to lead to greater accountability in the conduct of public affairs.

This Ministry fully supports those principles and purposes. The Ministry therefore
intends to make the information contained in this letter and any attached documents
available to the wider public shortly. The Ministry will do this by publishing this letter
on the Ministry of Social Development’s website. Your personal details will be deleted
and the Ministry will not publish any information that would identify you as the
person who requested the information.

If you wish to discuss this response with us, please feel free to contact
OIA Requests@msd.govt.nz.

If you are not satisfied with this response, you have the right to seek an
investigation and review by the Ombudsman. Information about how to make a
complaint is available at www.ombudsman.parliament.nz or 0800 802 602.

Yours sincerely

AN

Alex McKenzie
Acting General Manager, Seniors and International Policy
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATO WHAKAHIATO ORA

Report

Date: 13 April 2018

To: Hon Carmel Sepuloni, Minister for Social Develop

be disclosed on an information request WIUfouf mrther gal adfb{

] and key
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Purpose of the report
1 This report:

. N

1.1 Updates you on lmplement tlan/o the Wi
1.2 Advises you of s o the |mphca @J‘Q

égy\ Payment (WEP)
x WEP with existing

administratio es for Accomt pplement (AS) and Temporary

Additional S
1.3 Advise ht w thé Families Package (Income Tax and
|ts Wth Y WEP will be sanctioned slightly differently

S m ce ifcumstances, and

ou wut@ recommendations to respond to these matters.

it within existing systems and processes (provided that such an
would not negatively impact on WEP's intent), and

/ A%N ent practice for other supplementary assistance, particularly AS and TAS,
4 ere to be used as the starting point for developing the WEP detailed design
[REP/17/1079 refers].

r/.

N
/ -
<§ MSD is currently working through the details required to implement WEP and has

identified that existing system settings have unusual consequences in relation to:

3.1 The requirement to be not be out of New Zealand for more than 28 days to
maintain eligibility to WEP (PART 1), and

3.2 The way MSD pays supplementary assistance for couples receiving NZ
Superannuation (NZS) or a Veteran’s Pension (VP), or couples where both
partners receive Supported Living Payment (SLP) in their own right' (PART 2).

' To be eligible for Supported Living Payment a client must be both permanently and severely
restricted in their capacity for work because of a health condition, injury or disability or total
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MSD has also identified a drafting oversight in the Families Package (Income Tax and
Benefits) Act 2017 (Families Package legislation), which means that WEP will be
sanctioned slightly differently than AS and TAS in certain circumstances (PART 3).

In considering each of these issues we have kept the impact on clients at the centre
of our analysis. This impact is also considered in the context of the relevant
legislative provisions, what can be achieved before 1 July 2018, and what changes
could be sought to improve client experlence for future years.

PART 1: ABSENCE FROM NEW £-.ALAND

Current practice for administering absence from New Zealand prowsrofjs may not

work well for &t ¥ZS/VP clients in recipient of WEP NN ;
6 In order to maintain eligibility to AS, TAS, Disability Allowance (DA) anﬁ WEP a chent
must not be out ~f New Zealand for more than 28 days in a: rpw
7  MSD currentiy ariministers this requirement for AS, TA d DA t T ugh a <
Information Matching Agreement (IMA) with NZ Cus s} JThe IMA wuth ustams
must be administered in accordance with the Pri , which £ e\q that,
in most circumstances, clients are notified pr!o tofa?a rse acti F i
suspending payments. As a consequence, the t p’rocess f r<o istering
absence from New Zealand provisions forﬁ S/ non g%‘ @ ients results
in an overpayment of their supplementary is ce for ue e\% over the
notice period). S N\
8 The client experience for the current process is tllustrat\e\@below‘
Greg's experience with notice period ) ¢ -“‘-\ '
o"‘ ..... .‘Qs r V4 -T= ~
. X , \

Greg loavesNZfora 3
month holiday to see hls )

Saans®

daughter

P

d N b
7 g ]
4 J
N\
< ,.f.,.&__ T
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3
9
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>
—

Eﬁ’s\p

11

o
‘_‘\."._. =

Gﬁ'*’i 9"““'“"§’ Greg. explu(n LW and Greg retums to NZ Grag comes homa o find Grag can't understand why
éu ] lotters at is homa address MSO didn't stop his extra
-, NN . saying that he has bean paymenits when they knew
NN - away and now owes a $30 he was away and why
O\ debt and should contact they notified him at home i
\ g MSO they knew wasn't there
Tb rren roéess used for AS and TAS may not work well for WEP because a far
 brdader gr P clients will receive WEP and they are not used to engaging

As WEP must continue to be paid during the notice period, the
ill receive an overpayment of WEP which MSD must seek to recover

’\Nlth M ?(\
@ 5 of the Social Security Act (SSA).

D Wi \take steps to limit potential negative consequences associated with
visions on absence from New Zealand

SD do not consider it appropriate to write-off the debt associated with overpayment
of WEP, and instead will take practicai steps to try and limit the amount of debt
accumulated for the 2018 winter period. The steps will include encouraging, and
making it easy for, NZS/VP clients to contact MSD prior to leaving the country for
more than 28 days. This will enable WEP to be cancelled from their 29" day out of
the country.

Due to the information match with NZ Customs, it is technically possible for MSD to
stop the payment of the WEP at day 29 of an absence from New Zealand, and avoid

blindness; or caring for a person who requires full-time care and attention. This is a very small

subgroup that is affected by the issue. Future references to “NZS/VP” on the apportionment issue,
should be read to include this group too.
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the debt creation, if there was a lawful exemption to the notification requirements
under section 103 of the Privacy Act. This could be achieved through either;

11.1 The creation of an Approved Information Sharing Agreement (AISA) between
MSD and NZ Customs (recommended), or

11.2 Through an amendment to the Privacy Act.

12 MSD recommends an AISA with NZ Customs is pursued as a priority, to be in effect
for the winter period in 2019. This is because it:
i@;\_er to get

12.1 Supports the broader objectives of the Office of the Privacy Com
government departments to transfer existing IMAs to AISAs

12.2 Will provide a robust framework for future information m/aiﬁbvw t
12.3 Wiil go through a formal public consultation process with st keholders on how

NZ Customs and MSD share and use information, and ' "~.\ N
12.4 Will provide the legislative vehicle to enable us to prevent overpayment of .k\. (
entitiements to our clients when they are S: N v
13 However, there is currently an exception under n IOB(IA) m(‘acy Act
The Office of the that enables MSD to suspend main benefits ate/? baseQA match (i.e.
Privacy without prior notification of an adverse act taken) o be a
Commissioner relatively straight-forward amendm nd he exc | clude the WEP
has not (and, possibly, other forms of supp er@ S'Stanéé)\e
expressed a
Ig_rmal positi?hn on114 The Office for the Privacy Co %ave mﬂg’ﬁx viged that they do not
arf'o?';'::f,’ie\:y | A support exceptions under sectlo A) of ct as they are contrary to
that this comment the principles of the Prav hlS b N\s fmmends pursuing the
reflects the development of a @ en MSD E
Ministry of Social
Developments |15 This exemption e cllent" ‘expenence the following journey in
interpretation of future winter p’:f;s
avents. )
Greg's experience wit ut enod Q ’\// N

----
o

-
0

.
------

NN Greg finds a latto! saying s Greg givos MSD a call and
Grog hnul M oll - Greg explorestondonand Greg retums to NZ Wintes Energy Paymentwas .
i e stoppad while ho wasout of tha ’::.‘:"’ his payment start

qu‘{env : 105

N\; 66 his e, Europe
h!ef ”,.” > \ \ Y N country and anothe: saying his

= \ paymentcan be restaited on his
_,? o~/ \\ retum if ha gives MSD a call®
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PART 2: PAYM F WEP TO CQUPLES

AS and TAS for couples are currently paid differently for main beneficiaries and
NZS/VP clients

19

20

21

22

23

Currently, if AS and TAS? are paid to a couple they are apportioned (i.e. paid half
each) between partners for most main benefit recipients® and all non-beneficiary
recipients.

However, for NZS/VP clients who are couples and are receiving AS and TAS, those
payments are not apportioned but paid in full to one member of the couple‘(the
person who applies for the assistance).

This means that, if MSD implements WEP in accordance with ex1stxr{/syste\m gy,
settings, WEP paid at the couple rate will be: (k

21.1 Apportioned between partners for main beneficiaries (i. e/baLd ha]f each), qna\
21.2 Paid in its entirety to one member of the coupl {{, /Z\W \Worno

P clients. \ ¢
This issue only applies to supplementary assstap EP, AS a/Hﬁ'hS
NZS/VP payments are made to individuals in a c p \Ef tpey sha;e/\b Qt scount,

both payments will go into the same accoupt—H er, iF they hQ/ s€ 3 e bank
accounts, their NZS or VP will go into the edi fe ‘%\; m/t : U

Of the nearly 1 million clients who wwl b fro WEP t year,.'there are
approximately 400,000 NZS/VP che(ns 8 f those cfents
approximately half are currently paid t

.
o

& account.

Wil p/ement'

n accordance with existing system settings for 1 July
gnfl /nvesq‘_qa( )/te

m changes to enable apportionment for future winter

owever, the apportionment of supplementary assistance is a core design element of
‘the IT payment system and will be a significant change. MSD cannot make a change
of this scale without significant delay in the delivery of WEP for all eligible clients well
beyond 1 July 2018.

2 Disability Allowance is different as it is based solely on individual entitlement and is paid only to
the eligible client.

® Excluding Supported Living Payment where the individuals qualify in their own right.
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28 Given the importance of delivering WEP for all eligible clients from 1 July 2018, MSD
proposes to:

28.1 Implement in accordance with existing system settings, i.e. not apportion WEP
for NZS/VP clients who are couples, for 2018

28.2 Ensure that it is possible for partners to switch who receives WEP, and

28.3 Report back to you in with an update on the options to address this in August,
and further advice on the expected cost and timing of the system fix by the end
of 2018.

NZS/VP clients to date. However, WEP will significantly expand t nu
NZS/VP clients receiving supplementary assistance and, there/fo}e)\ \3
assume that this wider client group will not challenge the f t rtlon

30 If the proposed practice not to apportion the payment uestlo eg by a clnent tm
possible that clients will accept this practice if there j @ ndertaklng to r lve it for
future years. .

29 MSD has not been challenged on its failure to apportion supplementa F@?ce for <
Sanfot

PART 3: SANCTIONS
Drafting of the Families Package Iegls/at/o sanctio
to WEP differently in certain crrcumst?ﬁ\
jons,\The current sanctions
[

31 Clients can be sanctioned for fail ith o
l( {\5’ g on whether a client
e

regime provides three grades hich
is in a relationship and/or has%ei\g chlldr n\Ror. t?% in a relationship, the
rt h

@b apphed

sanction only applies to the- o does‘ne ir obligations.

32 Currently, for exa ) @‘a s are in «r ' and one partner has a sanction
(such that they I enefi f of the supplementary
assistance) th a T would ké p half of the supplementary assistance
they were get

eli s being imposed, their partner would qualify to

33 A drafta |s eans m lce of stopping one partner’s portion of
sup Iem |stanc dk\s\ apply for WEP. For WEP, if one partner is not
Jble;o&& EP d
g te\f% ouple rate f e 100 percent of the couple rate, rather than 50

\._per

'Fblﬁlll on a mall proportion of clients (around 500 per year), in particular
gircumstan V>
(o}

n¥ to the WEP differently from other assistance requires a manual

A‘,__3§/Ap
g)w‘} undertaken including the overriding of some automatic changes to

/th systgr\n This increases the risk that they will not be implemented consistently.

his operational risk, MSD recommends sanctions are applied to WEP in
accordance with existing legislative provisions. This recommendation is made on the
asis that the sanctions regime (including WEP) is expected to be considered through
the overhaul of the welfare system. Furthermore, for clients in a relationship who
receive a main benefit, WEP will be subject to fewer sanctions than other forms of
supplementary assistance.

Recommended actions

It is recommended that you:

1 note that preparation to implement the Winter Energy Payment (WEP) from 1 July is
progressing well

2 note that Ministers agreed, on the advice of officials, that WEP be aligned with existing
system settings to enable implementation from 1 July 2018

Winter Energy Payment: Implementation update and key decisions 5



PART 1: Absence from New Zealand

3

10

note, due to provisions in the Privacy Act 1993, current practice for implementing
absence from New Zealand requirements for Accommodation Supplement (AS) and
Temporary Additional Support (TAS) results in an overpayment AS and TAS (during
the required 10-day notification period) which becomes a debt on a client record that

the Ministry of Social Development (MSD) must seek to recover®

note that, for NZS/VP clients, MSD must implement the WEP absence from New
Zealand provisions consistently with AS and TAS, meaning that a significant number of

client debts will be created

note MSD will take steps to limit potential debt creation associated with'the

implementation of the WEP’s absence from New Zealand provisions by encouraging

clients to contact us prior to their departure from New Zealand

note MSD do not consider an overpayment of WEP for up to 10 days (if a\clienKis
absent from New Zealand for more than 28 days) meets any of the ex-céptfons to the

duty to recover debt provided in the SSA
agree, EITHER:

7.1 to follow normal debt accrual and rec%s]/ery processes for clients who are
overpaid WEP as a consequence of being out of New Zealand for more than 28

days (recommended) L

OR

DISAGREE

7.2  to pursue-g debt ‘?’te-off for ?’e?rt\ w@/o are overpaid WEP as a consequence
of beinﬁ?:t of New Zealahd fq\\m)} than 28 days (not recommended)

note it is possible to create an exception to the relevant Privacy Act 1993

AGREE / DISAGREE

requlren(ents which mean client debts of up to 10 days of WEP are created, either

through:
8.1 amen"dmeﬁt to the Privacy Act 1993, or

8.2 cre:\ating of an Approved Information Sharing Agreement (AISA) between NZ

Customs and MSD

gbte that, whilst a Privacy Amendment Bill is currently in the House, the Office of the
rivacy Commissioner would likely oppose the changes required to remove the 10-day

overpayment of WEP

note that the Office of the Privacy Commissioner are supportive of the creation of
AlISAs, and that departments will likely be obligated to create them within two years

following the passing of the current Privacy Amendment Bill

The Office of the Privacy Commissioner
queries the accuracy of the comment under
recommendation 10. We are unaware of any
discussion, policy or requirement that AISAs
will likely need to be in place within two years
of the passina of the Privacv Bill.

* Social Security Act 1964, section 85.

Winter Energy Payment: Implementation update and key decisions
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they are of the view that
this comment reflects the
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11 agree that MSD undertake work for future years to stop the WEP payment at day 29
of an absence from New Zealand and avoid overpayment, EITHER by:

11.1 scoping the creation of an AISA between NZ Customs and MSD
(recommended)

AGREE// DISAGREE

OR
11.2 seeking an amendment to the Privacy Act 1893 (not recommended')":’
_‘Aéggs\ _/-;,_QI’._S,'AGREE

16 no{.‘efthat kS’xand TAS a\t‘e\c‘u(re[ﬁly paud differently for main beneficiaries and NZS/VP
cl neh(s ‘who are couples .

\\‘q not (Eﬁ“at the way supplementary assistance is apportioned in the payment system is
\2 a central component of the system

.151 lifot MSD cannot make a change of this scale without a significant delay to the
: tiehvery of WEP for all eligible clients well beyond 1 July 2018

N0\ K20 note that WEP will significantly increase the number of NZS/VP clients impacted by the

(@) 0 failure to apportion supplementary assistance

S 21 note MSD will implement WEP in accordance with existing system settings for 1 July
2018

22 agree that MSD investigates system changes to enable apportionment of WEP for
couples for future winter periods

AGREE 4 DISAGREE

Winter Energy Payment: Implementation update and key decisions 7



23 agree that MSD reports to you in August 2018 with an update on the options to
address this issue, and provides further advice on the expected cost and timing of

the system fix by the end of 2018
DISAGREE

PART 3: SANCTIONS
%0
_ S i g = =
25 note this drafting oversight will only affect a small proportion of clients (aa;pu/ﬁ’d 500

per year) in particular circumstances.

26 note WEP could be sanctioned consistently with other suppleme/?ary\a/iélstance if ‘
there is an amendment to the Social Security Act, but MSD cgnsﬁqs it a better use_of
fu

resources to include consideration of the sanctioning of WEP in an ture work orn
sanctions through the overhaul of the welfare system

27 note that MSD will apply sanctions to WEP consistent wit@he Famijlies P c%ge
Legisiation for the 2018 winter period

28 agree that officials include information on WEP as part of anﬁuture vite to Welfare

Expert Advisory Group on the sanctions-regime E .

29 note that this report is on the agenda for MSD's ageé\gy meeting with-yod on Monday
16 April ' .

30 agree to forward a copy of this report to the Minjster of Finance for his information,
and

AGREE / DISAGREE

31 agree to fd@vard\a/c'opy of this report to the Minister for Seniors for ey ion.
. / DISAGREE

1% (o4 abi§

Fiona Carter-Giddings Date

General Manager
Employment and Income Support

C@a\ v (S/O‘f/'wky

Hon Carmel Sepuloni Date
Minister for Social Development
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Ministers agreed the WEP should be administered consistently with
existing supplementary assistance

37 WEP is a new payment, introduced through the Families Package legislation, which
assists main beneficiaries and older New Zealanders to heat their homes over winter
by providing additional financial assistance over the winter months. It is scheduled
to be from 1 July to 30 September in 2018, and from 1 May to 2 October in future
years.

38 A key component of WEP design was that it should fit with existing sys Kn‘s and
processes (provided that such an approach would not negatively impa EP's
intent), and that AS and TAS were to be used as the starting pomt fé\r\ v%)' g the v
WEP detailed design [REP/17/1079 refers]. v L~

39 Work to implement WEP for 1 July 2018 is progressing well, %s currently wprkmg ) )
through the details required to implement WEP and has identifi h\t>ex|stlng S

system settings have unusual consequences in relation t’o‘>m

39.1 The requirement to be not be out of New Zealand f0r
maintain eligibility to WEP (PART 1), and .~ 1

'e\forpgouples r e@ A
Superannuation (NZS) or a Vetera or e p\\' Y both
partners receive Supported Livin LP) |n lg t° (PART 2).
40 MSD has also identified a draftingo he Fa %?ge (Income Tax and
Benefits) Act 2017 (Families Package %g\;latlon), c hat WEP wiil be
sanctioned slightly differently S\Q{ nd TAi a> rcumstances (PART 3).
41 In considering each of t sues;and o
kept the impact on e t if e centre four
considered in th c e relevant g%I

before 1 July 2618 aéw changqs coul
for future years

ore than 2§wqa\§ -t_o

39.2 The way MSD pays supplementary as tstab

ed course of action, MSD has
iS. This impact is then

e provisions, what can be achieved
sought to improve client experience

*To be eligible for Supported Living Payment a client must be both permanently and severely
restricted in their capacity for work because of a health condition, injury or disability or total
blindness; or caring for a person who requires full-time care and attention. This is a very small
subgroup that is affected by the issue. Future references to "NZS/VP” on the apportionment issue,
should be read to include this group too.
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PART 1: ABSENCE FROM NEW ZEALAND

Current practice for administering absence from New Zealand
requirements may not work well for all recipients of WEP

42 MSD relies on clients advising of overseas absence to ensure their benefit is paid
correctly. NZS/VP clients currently only need to notify MSD if they receive
supplementary assistance or are overseas for more than 26 weeks. The rules around
how long assistance may be paid after a client leaves the country are different
depending on the type of assistance. Most supplementary assistance [ h) DA, AS
and TAS can only be paid for a maximum of 4 weeks (28 days).

43 MSD has an Information Matching Agreement (IMA) with NZ Q\ helps ( s
MSD to administer certain provisions under the SSA. It meagﬂs{;a if clleg sdonot \\
tell us about their overseas travel, MSD can identify any cli leave the "/
country and when they return. The IMA with NZ Custo must %dmmlstered b
accordance with the Privacy Act 1993, which requiresthat,

in most circu nce

clients have to be given notice prior to an advers c on bei taken
consequence of an IMA. Adverse action include{ %endnngfa

44 There is an exception under section 103( cy Ac hn he 36 s MSD to
suspend main benefits immediately (i. e, Otlfl verse
action being taken). There is no such exemp r supplem nta assistance (which

includes WEP).

45 This means that if NZS/VP clief recelv mn\tary assistance such

as DA, AS or TAS, do not cont% en tge rga country, MSD will notify
those clients at the end of the period Ktﬁ w 10 days before
suspending payments, ill then estabhsh a\> bp for those overpayments.

all of his living costs, so he t. His daughter has paid for him to visit so that he can attend her
wedding in London. !n“tn&xa Paul forge{ S&of hlS plans to travel

..... TR VR

Paul’s experience with current’bra
Paul is a reftired Hospital or, l accegw anon a recelves a single rate of Superannuation which does not meet
s,A/‘ comm

----- /"'\

eva
R ..

'o" : .’.‘._ ...q-. '. ' \'-\."‘. 3:\\;_ \, % .o' .“ ." X , \

- '.p o o - ] . * \
P .'-;X:_ ‘.:'.. ---- . ’(’ } 0...-..‘.‘.' ‘t...' -.’.0 '!.... ‘-."' ~ S ’/
\ Phylfeaveg NZ for a 2 _Paul, n;s ) gmaf (mja on Paul explores London Paul returns to NZ Paul finds letters saying his  Paul gives MSO a calt
rqohm liday to be at«< ‘hnuda\y\ . d Europe AS was cancelied white he to discuss repayment
,: his 4aughte(s — was out of New Zealand, that  of the debt and to
wwdlng ey he now owes a dett and reapply for AS

A LL Ay should contact MSD

46 DUr current practice is to encourage NZS/VP clients who are receiving DA, AS or TAS
. _to lef us know if they are out of the country for more than 28 days so we can stop
“_their DA, AS and TAS from the correct date and therefore avoid overpayment and
resulting debt (MSD can do this because we are using information gained directly
from the client). In practice this doesn't currently affect many NZS/VP clients
because only a smaller subset of these clients receive DA, AS and TASS,

47 However, the introduction of WEP will mean that approximately 750,000 NZ2S/VP
clients will be eligible to receive WEP.

® Approximately:
40,000 NZS/VP clients receive AS
129,000 NZS/VP clients receive DA
6,000 NZS/VP clients receive TAS
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Applying current practice to WEP will potentially significantly
increase the number of debts established for superannuitants

48 The introduction of WEP will significantly increase the number of NZS/VP clients
receiving supplementary assistance, and many of these additional clients will not be
used to engaging with MSD about their travel plans. The Office of the Privacy
Commissioner have confirmed that, if MSD is using a data match to identify which
WEP recipients are out New Zealand for more than 28 days, MSD must give recipients
of WEP 10 days’ notice prior to cancelling their payments. 2

49 MSD modelling suggests that approximately 20,000 NZS/VP clients e/(gyﬂts:de of \/,/{
Pneed

New Zealand for more than 28 days each winter period. All of these
to be notified prior to “adverse action”, notified when action is ,tq, n; tb n ( (
contacted to arrange repayment of the debt. R A ,|
For NZS/VP clients only VB
Greg's experience with notice period \\
RIS Jn . \\> P
o *s P .'. \\ // \\
‘_. :l . { , Y
N &:' { }
3 ; 5 N \ !
5 ” g J \ ’
AT .’ ‘...- . S « R S L e
Greg leavesNZfora3 Greg has a great time on Greg explor .Q\QLond‘ i Gug rotu 3 hometo find Greg can't understand why
month holiday to see his hofiday Europe OQW’T N{\ \o @rs at his home address MSD didn't stop his extra
daughter NN \ ngthat he has been payments when they knew
~— “ “._.away and now owes 3 $30 he was away and why
" debtand should contact they notrfied him athome f
MSD they knew wasn'tthere
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Instead of wntmg-off the debt, we recommend MSD take practical
steps to prevent overpayment

53 This class of debt is not particularly unique. In fact, MSD currently accrues AS, TAS
and DA debts for NZS/VP and non-beneficiary clients due to the exactly the same
inaction by clients (i.e. not advising MSD of their travel out of New Zealand)

54 It would be unclear from a policy perspective why it would be approprl write-off
this debt, given the clients who would benefit from such treatment a\roea e? er-
income NZS/VP clients who have the means to pay for extended periods
There is a risk that the creation of the ‘class of debt’ in this sceﬁ r\o
expectations that Ministers might use section 86(1A)(d) of % e off
similar debts in the future. On this basis, MSD does not recom ing secnoh>
86(1A)(d) to establish a class of debt to be written o g:j publlc inance p\uig\oses

55 Instead, MSD will take steps to try and limit the tfm fdebts mcur(:cb N\ZS/VP
clients. For example, MSD will make it clear in Qomm}mlcatuons’tha\ belients
should tell us about any travel out of New eala a? re than 26 days tovavoid

any overpayment of WEP. MSD will also egsb for cfients to & il us if they
are going overseas for longer than 28 n| onlme fem(an 800/numbers

There are options to improv, e\ckt tratu f~of the * absence from
New Zealand” provisions i re

56 As set out above, MSD pects a cmately(\ ts to be at risk of receiving
an overpayment of W inter. The lle tsrar hkely to become confused and
frustrated with the pr ess beca
56.1 MSD has reljabi€ information tht‘h shows the client is no longer eligible for the

WEP

56.2 MSD\serv ice re g/}le da -match, to an address it knows the client is
dv.
%;E

nll‘i h/& at, to client to take action or their WEP will stop
6@» en k eeps(\a m

56\4\w0/3ys later, MSD e s another notice to an address the person is away from,
fo adVIse e WEP has been cancelled and that there is now a debt on their

despite knowing they are out of the country)

recor
56.5 Mest N nents will only need to notify us of their absence over the winter
per\n they do not receive any supplementary support from us outside of the

winte nths)
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57 Below is an example of what automatically stopping WEP for NZS/VP clients who are
outside of New Zealand for more than 28 days, at day 29, would look like.

Greg’s experience without notice period

----
.* ‘e

Greg finds a letlor saying his” < Greg givesMSD acalland .

Groag leaves NZ fora 3 Grog has a groat timo on G:eg explores Londonand Grog retums to NZ Winter Energy Paymentwas . :
mor?th hohdayto see his  holiday Europe stoppod while ha was Sitof the qu batshls p"m.m I
daughter country and ancther i, o, 2 y 0
payment can by rlﬂaﬂ onhis . - e
return ho dvqu ac‘.ﬁ N ( {

A N\ )

58 Automatically stopping WEP for clients who are outside of New Zeatand for more b ;1 >
28 days will also have real administrative benefits fc;k which will hkel/\educ
the ongoing implementation costs associated w:uy/ Nistis becausé\ﬁﬂ\o\( the v
steps outlined the process above require a ma

ntion by %
59 It is possible for MSD to stop the payme {{ﬂ EP/} day an ce from

New Zealand, and avoid the creation of 2 ient reg |s a lawful
exemption to the notification requ:rements u r sectlon@@ of h nvacy Act. This
could be achieved through either; * .

59.1The creation of an Approved Informatuon Shaﬂng Agreement (AISA) between
MSD and NZ Customs, or \\_

59.2 Through an ame the anirl-ri’L
Officials recommend the re arr AISA between NZ Customs
and MSD to enab en df WEP t day 29 of an absence from New
Zealand
60 An AIS mg too uows government agencies to provide efficient and
e ervrceSfA n do this by allowing agencies to collaborate and
x@fo ation wit on individuals' rights or exposing agencies to
_ is
-'6‘1-\'--An AJS ould MSD o stop paying WEP when a person has been overseas for
-~ more than use the AISA is able to override specific provisions in the

uld be approved by Order of Council and included in schedule

N .V‘\\ » 62

< BAD upports the broader objectives of the Office of the Privacy Commissioner to get
§ government departments to sign up to AISAs

B a _- 2.2 Will provide a robust framework for future information sharing with NZ Customs
(‘ Q‘) ? 62.3 Will go through a formal public consultation process with stakeholders on how
NZ Customs and MSD share and utilise information, and

62.4 Will provide the legislative vehicle to enable us to prevent overpayment of
entitiements to our clients when they are overseas.

63 An AISA was first proposed with NZ Customs in 2016 and it was agreed to pursue
this as a project led by MSD. Initial work on the AISA was completed, but was haited
in first few months of 2017 due a number of competing priorities at both MSD and NZ
Customs. If you agree, MSD hopes to leverage the initial work to reduce the time it
takes to deliver an AISA between MSD and NZ Customs.

64 If you wish to avoid the creation of any client debt in the administration of WEP’s
absence from New Zealand requirements through the creation of an AISA, we will
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The Office of the
Privacy
Commissioner
|has not
expressed a
formal position
on this, and so
they are of the
view that this
comment
reflects the
Ministry of Social
Development's
interpretation of
events.

report back to you in mid-2018 on with an update on the expected scope and timing
of this work.

You may wish instead to seek a legislative amendment to extend the existing
exception to the notification requirements under the Privacy Act

65

6

67

68

There is currently an exception under section 103(1A) of the Privacy Act that enables

MSD to suspend main benefits immediately based on a data match (i.e. without prior
notification of an adverse action being taken). It appears to be a relatively straight-

forward amendment to extend the exception to include the WEP (and, posslbly, other A
forms of supplementary assistance). S / (>

However, the Office for the Privacy Commissioner (OPC) have qurmq]! agdws/\d tha < \\\\>
they do not support exceptions under section 103(1A) of the P;waey \1 ey are| AN
contrary to the principles of the Privacy Act. While MSD consider the a\l’e strong, \_ )
client-centred arguments for extending the existing Privacy Act' Xceptton to inchu
WEP (and possibly other forms of supplementary assstfn e), ptﬁsumg th xcept n‘ >

through an AISA is better aligned with OPC's obJecti\fes an the anacﬁya ndm
Bill.

If you wanted to pursue the amendment, YOHOl{t seek to mclu n t e
current exception under section 103(1A) thgough e current. P“l ndment B8ill.
The Privacy Amendment Bill had its flrs( rea lng) 1 Ap;ll Zblﬁ ay not pass
before 1 May 2019. s -~;\ X

Alternatively, it may be possnblg to achu Ve amendme tq the anacy Act it in time

Gy trﬂs%vould require the
Pri écy Act (as the responsible
: \pport the motion to seek to

for 1 July 2018 if it was passe undeg rgency. H
Minister of Justice to agree to the am erldmentf

Minister) and the Lead{e f-th House w x_t_
pass legislation un 5/3/ MSD cog this will likely be difficult to achieve
Amendm Bﬂﬂ”p‘r he House. Furthermore, as MSD
}_)/g ness rof:@s t WEP, there may not be enough time to

when there is alr
is currently finati (b
\V |ated p’h t ec :}nges regarding the notification of adverse
2018 r.

fully impleme M
action befo\ge 1@
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PART 2: PAYMENT OF WEP TO COUPLES

AS and TAS are currently paid differently for main beneficiaries and
NZS/VP clients who are couples
73 Currently, if AS and TAS'® are paid to a couple they are apportioned (i.e. paid half

each) between partners for most main benefit recipients' and all non-beneficiary
recipients.

74 However, for NZS/VP clients who are couples and are receiving AS and ’/s those
payments are not apportioned but paid in full to one member of the coup{/e/gthe
person who applies for the assistance).

75 This means that, if MSD implements WEP in accordance with e)ds(t}ng,system
settings, WEP paid at the couple rate will be: AN\ NV

75.1 Apportioned between partners for main benefc;arles (l e. pb@)half each), a 1H‘
75.2 Paid in its entirety to one member of the cougle’er N}\/VP cllents.

76 This issue only applies to supplementary assust%g(s&hQWEP AS*a d
a (

NZS/VP payments are made to individuals le lf‘ ey sh rg ccount,
both payments will go into the same acco "“HOW r if the\ﬂ'\ 9rate bank
ffe accoyﬁts’ N \\“

accounts, their NZS or VP will go into t \x
77 Of the nearly 1 million clients whoﬁvﬁlll from WEP\thIS‘K r, t}ere are
approximately 400,000 NZS/VP clle\i\t\s\h re couele vpf\tQ clients,
approximately half are currentt\( paid their NZS i th sarfle account.

10 Disability Allowance is different as it is based sclely on individual entitlement and is paid only to
the eligible client.

" Excluding Supported Living Payment where the individuals qualify in their own right.
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The way supplementary assistance is apportioned in our payment system is a
central component of that system and would be extremely complex to change

83 The payment system has never apportioned supplementary payments for NZS/VP

84

clients and there has never been a previous request for it to operate in this way. The
apportionment of supplementary assistance is a core design element of the IT
payment system and will be a significant change. MSD cannot make a change of this
scale without significant delay in the delivery of WEP for all of the eligible clients well
beyond 1 July 2018.

As an alternative, MSD has also investigated whether it is possible to appo n WEP
(and other supplementary) if the affected clients requested it (on an/éd\ c/o is) by
using manual interventions. MSD could not identify an appropnaté\oyrei ble/ ay to
achieve this.

Due to time constraints, and the importance of MSD lmplement{ng WEP for th%y
entire population from 1 July 2018, MSD will /mplement WEP in accordance wi
existing system settings ...

85

87

...and inv, sr(gat'eq payment system change to enable apportionment for future
wrnter DETi dg

For 1 July 2018, MSD will pay WEP in accordance w1/fh exastmg system set@sngs as
thls is the only way to reliably deliver for our‘hehts\/rom 1 July 018

"‘d'{irm commitment to investigate the IT system issue
portionment of supplementary assistance for N2S/VP

MS gders that havi
-‘\whic currentl revents

“\_clve ’i’s‘z will.enabi /? provide a clear message to clients that we intend to remedy
gy issue fé\@ rs
8 As the pa K/§stem changes required to appropriately apportion supplementary
payme

\i xtensive, MSD must undertake full scoping and design to develop an

g (at ?and timeframe for work. Given the overlap with the business process
ystem work underway to deliver WEP, MSD will undertake the scoping work

foﬂQ/mg delivery of WEP on 1 July. On this basis, we intend to update you on the

f\optnons to address the apportionment issue in August, and will provide further advice
.en the expected cost and timing of the system fix by the end of 2018.

MSD has not been challenged on its’ failure to apportion supplementary assistance for
NZS/VP clients to date. However, WEP will significantly expand the number of
NZS/VP clients receiving supplementary assistance and, therefore, MSD cannot
assume that this wider client group will not challenge the failure to apportion WEP.

If our failure to apportion WEP is questioned, it is possible that clients will accept this
practice if there is an active investigation into how this could be resolved for future
years. MSD will prepare communications material to ensure staff and clients have an
accurate understanding of this issue.
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PART 3: SANCTIONS {'%:;jl-’:» ' ( \
Current practice is to apply t e’“§ n\gtlon tﬁ‘\\ sup lementary
assistance, even if it is paid at cb Ie/rate < ,q\;\ \;\

94 Clients can be sanctioned for failut@to omp}y “with b \tl é\.j‘ne current sanctions
regime provides three grades sanc} , whnchii ing on whether a client

is in a relationship and/or has nt chil ade two and three
sanctions affect suppleme istance. F ﬂ\ relationship, the sanction
% does ner{eat th 0\q“obllgatlons

only applies to th
Id be desi hegctﬁt within the current sanction
t tifigs cons/ ten‘t) j) ients and staff, and link in with the

95 Ministers agreed
processes to kée
wider sanctlér\'swﬁ“t

96 Currentlg\r‘e le, if ct“e\ba}e ina relatlonshlp and one partner has a sanction
khr})ose theif

su @th main eveﬂt and their half of the supplementary
a{(}W}c the other/\a[t v@/uld keep their half of the supplementary assistance
th etting before. .
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WEP could be sanctioned consistently with other supplementary

assistance if there is an amendment to the Social Security Act

101 Given that the original Ministerial decision was to apply sanctions to the WEP
consistently with existing system settings, you may wish to seek an amendment to
the SSA to enable this to be achieved. A legislative amendment would provide

greater consistency and clarity in the application of sanctions to supplementary
assistance.

102 However, given your intention for the sanctions regime to be considered through the
overhaul of the welfare system, MSD considers it is likely a better use gf resources to
consider how sanctions will apply to WEP as part of this broader work. his'is
supported by the fact that, for clients in a relationship, WEP will tié\s/ubject to fewer
sanctions than other forms supplementary assistance.

103 MSD recommends sanctions are applied to WEP in accordance with existing Ieglslgtwe.
provisions, and that the application of sanctions to WEP is considered as part of any
work on the sanctions regime through the overhaul of ) Welfare system.

Next steps

104 MSD will continue to work to implement WEPT om 1M uly 201 rther
implementation report will be provided ? \or the c6mm r(@me\\t\of“WEP to ensure
you are fully informed of how clients-wil \(p érice WEP th\s yea

32 If you agree:

32.1 MSD will report to you in igja/()ls with a\prbposed plan to establish an AISA
between NZ Custo/\a d

32.2 MSD will re? {t August @an update on the options to
address the gpportiqn ent ISS d will-provide advice on the expected cost
and tim g>of the stem @ end of 2018, and

32.3 MSD w\/m/—c@ exl/for Xﬂ( ® as part of any future advice to the
W/\fa{e Expert Advnso p on the sanctions regime.

Flle ref: REP/18/4/554

Author: 9(2)(3)\ \'\f/ﬂlSemor Policy Analyst, Employment and Income Support Policy

Responsible manager:ﬁz)ﬁl ~Policy Manager, Income Support Policy

Winter Energy Payment: Impiementation update and key decisions 18



MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

"B

Date: 21 June 2018 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development

This report contains legal advice and may be legally privileged. It should
not be disclosed on an information request without further legal advice.

Winter Energy Payment - Implementation Update

Purpose of the report

1 This report updates you on the implementation of the Winter Energy Payment (WEP)
ahead of its launch on 1 July 2018.

2  This report also advises you of three matters which may require your consideration in
the future:

o WEP eligibility for clients who are paying the legally required maximum for their
long-term care, but still receive some “top-up” funding from District Health Boards

¢ WEP's interaction with the Rates Rebate Scheme
o WEP’s interaction with the Social Rehabilitation Assistance programme.

Executive summary

3 The Ministry of Social Development (MSD) is on track to implement WEP from 1 July
2018. There is a robust communications strategy in place to ensure clients
understand WEP and how it will work for them.

4 However, MSD has recently identified one legislative issue and two interactions that
you may wish to receive further advice on in the future. MSD has developed a
pathway forward for 1 July 2018 for each of these issues.

Long-term residential care and WEP

5 During the process of developing the Families Package, Cabinet considered how each
category of older people in long-term residential care should be treated for the
purposes of WEP eligibility. This was followed by the drafting and passing of the
Families Package (Income Tax and Benefits) Act 2017. The policy intent and
legisiative provisions are summarised on the next page.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099
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Policy intent as Legislative provisions Comment

agreed by Cabinet _
Person qualifies for | Not eligible to Not eligible to receive Folicy intent and
Residential Care | receive WEP WEP legislative provisions align.
Subsidy (RCS) ' Recipients of RCS will not

J receive WEP.

Person whose total Eligible to receive Eligible to receive WEP Policy intent and
residential care costs WEP legisiative provisions align.
are entirely privately Clients whose long-term
funded residential care is entirely

privately funded will
receive WEP.

Person (not eligible for | Eligible to receive Not eligible to receive Policy intent and

RCS) pays the WEP WEP legislative provisions do
“maximum not align. See discussion
contribution” for their below for intended action

residential care and
receives top-up
government funding

6 MSD intends to pay WEP to those clients who pay the "maximum contribution” to the
cost of their long-termrresidential care (up to $1,100 per week in some regions) and
do not qualify for Residential Care Subsidy (RCS) because:

e it would not be operationally feasibie to identify these clients in order to stop WEP
from being paid

e this approachiis in line with the policy intent as agreed by Cabinet
o paying WEP to these clients will make people better-off

7 - However, MSD recommends you pursue a legislative amendment at the next
available opportunity to provide the legislative authority for WEP to be paid to clients
who are in long-term residential care and do not qualify for RCS.

Rates Rebate Scheme and WEP

8 The Rates Rebate Scheme provides a subsidy to low income home-owners and
ratepayers on the cost of their local authority rates. The Minister for Local
Government is responsible for the Rates Rebate Scheme and it is administered by
local authorities.

9 WEP has not been excluded as income for assessing applicants’ entitiements under
the Rates Rebate Scheme. This may result in a reduction of Rates Rebates Scheme
entitlements by approximately $85 per year for some clients, but these clients will be
better-off overall because of the WEP they will receive ($450 per year for single
people and $700 per year for couples). This possible impact on entitlement to a rates
rebate will not be realised until after April 2019, as the income assessment is based
on the income from the previous tax year.

10 If you wish to investigate interactions of the WEP with the Rates Rebate Scheme,
officials recommend you write to the Minister for Local Government to raise this issue
with her.

Social Rehabilitation Assistance and WEP

11 The Social Rehabilitation Assistance Welfare Programme was established in 2003 as
an interim measure to meet the cost of MSD’s clients participating in residential social
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rehabilitation programmes. Currently, approximately 150 people receive this
assistance at any time.

12 Officials have had insufficient time to complete the detailed analysis required to
determine the best way for WEP and Social Rehabilitation Assistance to interact.
Clients who receive Social Rehabilitation Assistance are particularly vulnerable and
any decislon affecting them should not be rushed.

13 Furthermore, the Social Rehabilitation Assistance Welfare Programme was
established as an interim measure in 2003. The subsequent deveiopment of
programmes such as emergency and transitional housing, which also respond to the
needs of similar client groups, means that detailed analysis of this area may result in
broader recommendations rather than just the interaction with WEP.

14 As current legislative settings mean clients in receipt of Social Rehabilitation
Assistance are eligible to receive WEP, officials recommend that (for clients in receipt
of Social Rehabilitation Assistance} WEP is implemented in accordance with existing
legislative settings for 2018.

15 MSD will undertake further work on the Social Rehabilitation Assistance Programme
(including how it interacts with WEP) in the future, to enable fulsome analysis of the
best way for these two programmes to interact.

Recommended actions

It is recommended that you:

1 note we have previously reported to you on the WEP implementation and undertook
to provide an update before 1 July [REP/18/4/554 refers]

2 note MSD are prepared to implement WEP from 1 July 2018, with IT systems
complete and a robust communications strategy in place

3 note in the final stages of preparing to implement WEP, MSD has become aware of
three issues you shouid be aware of prior to 1 July when WEP is implemented

WEP and long-term residential care

4 note that Cabinet agreed that older clients who made significant contributions to the
cost of their long-term residential care would be eligible to receive WEP [CAB-17-
MIN-0516 refers]

5 note Cabinet’s agreement, described at recommendation 4 above, was intended to
include older people who pay the “maximum contribution” to the cost of their
residential care and have their care costs “topped-up” by government funding, but
the Families Package legislation does not reflect this intent

6 note MSD intends to pay WEP to those people who make significant contributions to
the cost of their long-term residential care because:

6.1 it would not be operationally feasible to identify these clients in order to stop
WEP from being paid

6.2 paying WEP to these clients will make people better-off

6.3 this approach is in line with the policy intent as agreed by Cabinet

7 agree to pursue a legislative amendment at the next available opportunity to
provide clear legislative authority for WEP to be paid to older clients who do not
qualify for RCS and who make significant contributions to the cost of the long-term

residential care, provided that they meet the other WEP eligibility critecia
/ DISAGREE

WEP and the Rates Rebates Scheme

8 note the Rates Rebate Scheme provides a subsidy to low income home-owners and
ratepayers on the cost of their [ocal authority rates
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11

note WEP has not been exciuded as income for assessing applicants’ entitlements
under the Rates Rebate Scheme, but this will not have an impact until the 2019/20
financial year
agree to write to the Minister for Local Government to raise the interaction of WEP
with the Rates Rebate Scheme with her Pt
@GREE /)DISAGREE
note that officials will work with your office to prepare a draft letter-tothe Minister
for Local Government, should you agree to recommendation 10 above

WEP and Social Rehabilitation Assistance

12

13

14

15

16

note the Social Rehabilitation Assistance Welfare Programme was established in

2003 as an interim measure to meet the cost of MSD's clients participating in

residential social rehabilitation programmes and currently approximately 150 people

receive this assistance at any time

note that existing legislative settings mean that WEP is payable to those in receipt

of this assistance.

note MSD will implement WEP for clients in receipt of Social Rehabilitation

Assistance in accordance with existing legislative provisions

note MSD will consider the interaction between WEP and the Soclal Rehabilitation

Assistance programme in the future, and that this may result in MSD considering,

more broadly, how Social Rehabilitation Assistance fits with other existing

programmes

agree to forward a copy of this report to the Minister of Finance-fer-his.information.
AGREE / DJSAGREE

%-) Q,I/t)épjzo\f

v
Fiona Carter-Giddings Date
General Manager
Employment and Income Support Policy

vl

N
&N % [ /\5{

Hon Carmel Sepulerfi Date
Minister for Social Development
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Background

16 Since the Families Package (Income Tax and Benefits) Act 2017 was passed in
December 2017, MSD has been preparing to implement WEP which will benefit
approximately one million New Zealanders each winter.

17 MSD reported to you in April 2018 to advise you of some difficulties associated with
implementation of WEP for 1 July 2018 and a proposed pathway forward
[REP/18/4/554 refers]. The April report advised that another update would be
provided to you prior to 1 July, to ensure you were fully informed of how clients will
experience WEP this year.

18 In May 2018, MSD provided a report to ensure you had an accurate understanding of
how WEP will interact with overseas state pensions [REP/18/5/690 refers].

MSD is on track to implement WEP from 1 July 2018

19 MSD has now completed all IT systems, communications material, operational policy
and business processes required to implement WEP from 1 July. MSD is currently
conducting training for front-line staff. Work and Income has contacted New Zealand
Superannuitants (NZS), Veteran's Pensioners (VP), and working age clients we have
an email address for about WEP to ensure they understand that;

¢ WEP will commence from 1 July 2018
e they don’t have to do anything to access it
o it will stop from 30 September (final day of eligibility is 29 September)

« for Seniors, if they intend to travel outside of New Zealand for more than 28 days
in a row they should contact Work and Income to ensure they are not overpaid
their WEP entitlements.

20 All clients will be contacted again when WEP has been granted to advise how much
they will receive and key terms and conditions associated with the payment. Letters
to NZS and VP clients also inform clients they should advise MSD if they travel out of
New Zealand for more than 28 days to avoid an overpayment of WEP.

21 Information is aiso being provided to stakeholders so they can keep their members
informed:

o Each edition of the SuperSeniors newsletter includes information about WEP.

e An update was sent to stakeholders in early June about WEP and other 1 July
changes. A further update will be sent in late June.

» Winter Energy Brochures have been distributed through Citizens Advice, Grey
Power and MSD service centres and regional offices.

Clients will receive WEP alongside their ordinary payments from July 2018

22 WEP will be paid to all clients in receipt of either a main benefit or NZS/VP alongside
their regular benefit or pension payments. This means weekly payments for those
receiving a benefit, or fortnightly payments for people receiving NZS /VP.

23 The first WEP payments for 2018 will be:

¢ week beginning 2 July, covering 1 day of WEP (Sunday, 1 July) for main benefits
(paid weekly on one of Tuesday, Wednesday or Thursday)

s payment made on 10 July covering 10 days of WEP for NZS/VP (paid fortnightly
arrears payments on Tuesdays).

Clients will be reminded prior to the end of the winter period that WEP will be
stopping soon

24 Work and Income will write to clients in late August to remind them that WEP will be
stopping from 30 September and to invite clients to contact Work and Income if they
have concerns or questions.
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25 Work and Income will also write to clients once WEP stops and again, invite clients to

contact us if they are concerned about meeting their costs or have any questions.

While MSD is on track for 1 July, there are three interactions you should be aware

of

26 MSD has recently exposed one legislative issue and has also identified two
interactions that you should be aware of ahead of 1 July 2018. MSD has identified a

pathway forward for 1 July 2018 for each of these issues, but there may be additional

work you wish to be undertaken ahead of future winter periods.

WEP legislation and long-term residential care

Cabinet made decisions on how WEP and long-term residential care should

interact and legislation has been enacted

27 There are three main categories of older people in long-term residential care:

¢ People who qualify for subsidised care through the Residential Care Subsidy (RCS)

s People whose long-term residential care is entirely privately funded

¢ People who pay the ‘maximum contribution’ amount for their care (this is a very
high amount - around $1,100 a week in some regions) and a ‘funder’/District

Health Board is meeting some additional care costs over and above that maximum,

as per section 140 of the Social Security Act 1964,

28 During the process of developing the Families Package, Cabinet considered how each
category of people in long-term residential care should be treated for the purposes of
WEP eligibility. This was followed by the drafting and passing of the Families Package

(Income Tax and Benefits) Act 2017, The policy intent and legis!ative provisions are
summarised below.

Policy intent as agreed
by Cabinet

[CAB-17-MIN-0516 refers]

Legislative provisions

Comment

Person qualifies for
RCS

Not eligible to receive
WEP

because the cost of
their care is already
being met by the state.

Not eligible to receive
WEP |
|

4

Policy intent and
legislative provisions
align. Recipients of RCS
will not receive WEP.

Person whose total
residential care costs
are privately funded

Eligible to receive WEP

i because they are
personally meeting the
cost of their care, and
residing in residential
care should not
remove their eligibility
for WEP

Eligible to receive WEP |

Policy intent and
legislative provisions

| align. Clients whose

long-term residential
care is all privately

| funded will receive WEP. !

Person (not eligible for
RCS) pays the
“maximum
contribution” for their
residential care and
receives top-up
government funding

Eligible to receive WEP

because they are
personally paying a
significant amount
towards the cost of
their care, saving the
state significant
amounts of money.

Not eligible to receive
WEP

Policy intent and
legislative provisions do
not align.

Please refer to
discussion below.
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Clients who pay the maximum contribution for their residential care, but receive a
top-up of government funding were intended to receive WEP

29

30

There is a category of people (numbering approximately 10,000, who generally have
an age-related condition) who do not qualify for RCS and pay the ‘maximum
contribution’ amount for their care (this is a very high amount - set at around $1,100
a week in some regions). A ‘funder’/District Health Board may be meeting some
additional care costs over and above that maximum, as per section 140 of the Social
Security Act 1964. The policy intent was that if people were making such a significant
contribution to their own care (and do not qualify for RCS) they should still be able to
receive WEP [para 33, REP/17/11/1079 refers].

Furthermore, MSD does not think it is operationally feasible to exclude this group
from receiving WEP, as MSD woulid not be able to identify who they are.

s 9(2)(h)

Implications of legal advice

33

34

MSD intends to implement the long-term residential care provisions in the Families
Package (Income Tax and Benefits) Act 2017 in accordance with their policy intent.
This will mean that clients:

e in receipt of RCS will not receive WEP

¢ who contribute the maximum contribution to the cost of their care, but may
benefit from a “top-up” of funding under the Health and Disability Act 2000,
will receive WEP.

In relation to the approach set out above, the policy intent was that these peopie
would be able to receive WEP as they are making a significant contribution to the
costs of their care, saving the state significant amounts of money. Furthermore, it is
not possible to identify these clients to prevent payment and paying WEP to these
clients is unlikely to be challenged. It is on this basis that MSD intends to pay WEP to
all clients who are in long-term residential care and do not qualify for RCS.

MSD recommends you pursue a legislative amendment to correct this drafting
error

35

MSD recommends you pursue a legislative amendment at the next available
opportunity to clarify that WEP is payable to older clients who are in long-term
residential care and do not qualify for RCS (and pay the “"maximum contribution”
amount for their care). Officials are scheduled to report to you on a possible vehicle
for amendments to the Social Security Act in the coming month.

Rates Rebate Scheme

36

The Rates Rebate Scheme provides a subsidy to low income home-owners and
ratepayers on the cost of their local authority rates. The Rates Rebate Scheme has a
broad definition of what should be considered as income when assessing eligibility for
a rates rebate, and exceptions must be clearly identified in the Rates Rebate Act
1973. The Minister for Local Government is responsible for the Rates Rebate Scheme
and it is administered by local authorities.
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WEP may result in the reduction of Rates Rebate Scheme entitlements for some
people

37 In designhing WEP, Ministers have been careful to ensure that receiving WEP woulid
not result in a reduction of other types of financial assistance provided by MSD. This
was achieved by excluding WEP from being considered as income for Income Related
Rent, Accommodation Supplement, Childcare Assistance and Temporary Additional
Support. This has been done to ensure that WEP genuinely increases incomes over
the winter period, to support people to heat their homes over winter.

38 The Rates Rebate Act 1973 defines what should be treated as income for calculating
entitlements to a rates rebate. Most payments provided under the Social Security Act
1964 are treated as income, with a few specific exceptions.

39 WEP has not been excluded as income for assessing applicants’ entitiements under
the Rates Rebate Scheme. This may result in a reduction of Rates Rebates Scheme
entitlements by approximately $85 per year for some clients, but these clients will be
better-off overall because of the WEP they will receive ($450 per year for single
people and $700 per year for couples). This possible impact on entitlement to a rates
rebate will not be realised until after April 2019, as the income assessment is based
on the income from the previous tax year,

You may wish to investigate the interaction between the Rates Rebate Scheme
and WEP and the Families Package further

40 You may wish for the interactiombetween the Rates Rebate Scheme and WEP to be
investigated further. However, it is important to note that the Rates Rebate Scheme
is administered by local authorities and is the responsibility of the Minister for Local
Government. Furthermore, the Local Government Regulatory Systems Bill [CAB-16-
MIN-0338 refers] is intended to make some minor amendments to the Rates Rebate
Act 1973 and is currently in the House.

41 If you wish to investigate the interaction of WEP with the Rates Rebate Scheme,
officials recommend you write to the Minister for Local Government to raise this issue
with her.

WEP and Social Rehabilitation Assistance

Social Rehabilitation Assistance meets the costs of residential social rehabilitation
programmes

42 Social Rehabilitation Assistance is a Ministerial Welfare Programme which provides
financial assistance to meet the costs of individuals being resident in social
rehabilitation programmes. Social rehabilitation programmes provide emergency and
longer-term accommodation and wrap-around services such as budgetary advice,
anger management, drug and alcohol support, court and prison follow-up services
and training in domestic skills.

43 Clients who access Social Rehabilitation Assistance may require extra support due to
a mental health condition, drug or alcohol dependency, or due to interactions with
the criminal justice system.

44 The Social Rehabilitation Assistance Ministerlal Welfare Programme requires that
clients forgo payment of Accommodation Supplement and Disability Allowance in
exchange for a Social Rehabilitation Assistance payment that is redirected to a social
rehabilitation provider (which is equivalent to the Accommodation Supplement and
Disability Allowance maxima plus $20). A significant majority of a client’s benefit is
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also redirected to the social rehabilitation provider to meet the cost of board, leaving
the client with the remainder of their benefit payments to be used as an allowance'

Social Rehabilitation Assistance was established in 2003 as an interim measure

45 The Social Rehabilitation Assistance Ministerial Welfare Programme was established in
2003, in order to respond to a gap in funding between the Ministry of Health and the
Department of Social Welfare. This gap was created due to the replacement of
Special Benefit with Temporary Additional Support (which reduced the amount of
discretion available) and the earlier transferral of certain services and funding from
the Department of Social Welfare to the Ministry of Health in 1995. The Social
Rehabilitation Assistance Welfare Programme was established as an interim measure
to provide legislative authority for an existing funding arrangement which was not
supported by legislation at the time [SDC Min (03) 14/2 refers].

You have not made decisions to date on how WEP should interact with Social
Rehabilitation Assistance

46 Social Rehabilitation Assistance is a relatively small Welfare Programme, with
approximately 150 clients receiving Social Rehabilitation Assistance at any point in
time, and it has not been updated since its establishment in 2003. For these reasons
it was not identified as a programme that required consideration in the development
of WEP until recently and, accordingly, you have never had the opportunity to
consider this issue.

47 Officials have had insufficient time to complete the detailed analysis required to
expose the best way for WEP and Social Rehabilitation Assistance to interact. Clients
who receive Soclal Rehabilitation Assistance are particularly vuinerable and any
decision affecting them should not be rushed.

48 Furthermore, the Social' Rehabilitation Assistance Welfare Programme was
established as an interim measure in 2003 and has not been subject to significant
review since then. The subsequent development of programmes such as emergency
and transitional housing, which also respond to the needs of similar client groups,
means that detailed analysis of this area may expose broader recommendations
rather than just the interaction with WEP.

Current legislative settings mean clients in receipt of Social Rehabilitation
Assistance will receive WEP

49 The current legislative provisions mean that clients in receipt of Social Rehabilitation
Assistance will be eligible to receive WEP, because they are eligible for and receiving
a main benefit.

50 WEP eligibility criteria is set in primary legislation and Social Rehabilitation Assistance
is set out in a Ministerial Welfare Programme, therefore any change to the current
legislative provisions will require careful consideration and drafting to change.

Officials recommend WEP is implemented in 2018 in accordance with existing
legislative settings, for clients who receive Social Rehabilitation Assistance

51 Given the potential complexity involved in any detailed analysis of the Social
Rehabilitation Assistance Welfare Programme, and the fact that the current legislative
settings allow clients receiving Social Rehabilitation Assistance to get WEP, officials
recommend WEP is implemented in 2018 in accordance with existing legislative
settings for clients who receive Social Rehabilitation Assistance.

52 MSD intends to advise social rehabilitation providers that clients in receipt of Social
Rehabilitation Assistance will receive WEP, so that providers can respond

' This is currently $97.37 per week for clients residing in Epsom Lodge but may vary between
residencies
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appropriately given the support those clients may already be receiving (e.g.
gambling, or drug and alcohol addiction services or budgeting advice).

53 M™MSD will undertake further work on the Social Rehabilitation Assistance Programme
(including how it interacts with WEP) in the future, to enable fulsome analysis of the
best way for these two programmes to interact. This analysis may result in MSD
considering how Social Rehabilitation Assistance fits with other existing programmes
which support similar clients (e.g. those with a mental health condition, addiction
issues or contact with the criminal justice system).

REP/18/6/882
Author: S%2¥@) , Senior Policy Analyst, Income Support Policy
Responsible manager: S %28 , Palicy Manager, Income Support Policy
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TE MANATU WHAKAHIATO ORA

Date: 13 December 2018 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development

This report contains legal advice and may be legally privileged. It should not be disclosed on
an information request without further legal advice

Addressing errors with the Winter Energy Payment
legislation

Purpose of the report

1  To provide you with options for addressing two errors with the legislation governing
the payment of the Winter Energy Payment (WEP).

Recommended actions
It is recommended that you:

1 note that prior to commencing payment of WEP on 1 July 2018, the Ministry of Social
Development (MSD) advised you that WEP would be paid in line with the policy intent
for two scenarios not covered by the legislation:

o for the first four weeks where an eligible individual is absent from New Zealand
for more than four weeks [REP/18/4/554 refers]

° where a person in residential care pays privately for the cost of their care up to
the ‘maximum contribution’, but receives top-up funding from the government
[REP/18/6/882 refers]

2 note that to ensure MSD can give effect to the policy intent, the Social Security Act
2018 (SSA) needs to be amended to correct these errors

3 note that post 1 July 2018, MSD received further advice from The Treasury and Audit
New Zealand that payments made to clients as noted under recommendation 1 above
was unappropriated expenditure under the Public Finance Act 1989 (PFA), as the
spending was not in accordance with the criteria set out in the SSA and deemed to be
outside the scope of the WEP appropriation

4 note that the Office of the Auditor General (OAG) is expecting MSD to remedy the
unlawful and unappropriated expenditure before the next WEP eligibility period
(starting 1 May 2019), and will be monitoring progress made by MSD to address this

5 note that the Auditor General and the Treasury have the power to stop further
payments of WEP being made if the errors in the legislation are not corrected
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6

10

agree to:

6.1 progress a legislative amendment Bill to address errors with the WEP legislation
under urgency, to ensure the legislation is passed before the next winter period

commences on 1 May 2019 (recommended by MSD and the Treasury)
/ Disagree

OR

6.2 change operational policy, practice and systems to prevent WEP being paid in the
two scenarios, until such time as the legislative can be fixed (allowing time to
progress the legislation without using urgency)

note that changing the operational policy, practice and systems as described in
paragraph 6.2 would be very difficult to achieve and have negative client outcomes

note that MSD will prepare the required information on your behalf by September
2019 to feed into the process led by the Minister of Finance for validating legislation
for the unappropriated expenditure already incurred between 1 July 2018 and 29
September 2018, as required under section 26C of the PFA

note that MSD has drafted a letter to the Minister of Finance on your behalf outlining
the breach of appropriation that has occurred in the 2018/2019 financial year in
respect of WEP, and the plan to use section 26C of the PFA to validate the expenditure

agree to forward a copy of the report to the Minister of Finance, as well as the
attached letter. =

Agree) / Disagree

s 9(2)a)

2l i) e

Date | {

Policy Manager
Employment and Ipcome Support Policy

C&Nf\ | blz|1&

Hon Carmel Sepuloni ' Date
Minister for Social Development
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The Winter Energy Payment has been paid in two scenarios without
the correct legislative and financial authority

2

s 9(2)h)

On 27 November 2017 Cabinet agreed to legislate for elements of the Government’s
Families Package in order to provide targeted social assistance to improve incomes
for low and middle income families with children, and to reduce child poverty. This
included the creation of a new payment known as the Winter Energy Payment (WEP)
[CAB-17-MIN-0516 refers]. The Families Package (Income Tax and Benefits) Act
2017 was passed under urgency on 14 December 2017.

As part of regular updates you received on implementation of the Families Package,
including WEP, the Ministry of Social (MSD) advised you of some issues with the
legisiation, and the intention to pay WEP in line with the policy intent rather than the
strict wording of the law [REP/18/4/554 and REP/18/6/882 refer].

As such, from 1 July 2018 - 29 September 2018, MSD paid WEP in the following two
scenarios in line with the poticy intent:

. for the first four weeks of absence from New Zealand when an eligible individual
is absent from New Zealand for more than four weeks

° where a person in residential care pays privately for the cost of their care up to
the ‘maximum contribution’, but receives top-up funding from the government.

MSD’s focus was ensuring that client’s received WEP as intended. The decision to pay
WEP in these situations was considered unlikely to result in legal challenge because
MSD's practice was beneficial to clients and delivered the intended policy.

Subsequent to the decision to pay WEP in these scenarios, MSD received further
advice from The Treasury and Audit New Zealand that these payments are outside
the scope of the WEP appropriation and constitute unappropriated expenditure under
the Public Finance Act 1989 (PFA). This is a technical breach of the PFA as a result of
the law being drafted in error, in a way that doesn‘t fully reflect the policy intent.
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What MSD can do to ensure payment of WEP in 2019 is lawful

Option 1 — Amend the legisiation to remedy the WEP errors before the next WEP
eligibility period (recommended by MSD and the Treasury)

10

11

12

13

14

15

16

17

Amending the SSA to remedy the two WEP errors before the next winter period
commences on 1 May 2019 would only be achievable if legislation was passed under
urgency, or a significantly truncated Select Committee report-back was used.

s 9(2){f)(iv)

To truncate the Select Committee report back)to less than four months requires the

question to be debated in the House.’
s (9)(2Xg)(i)

Urgency would allow the House to discuss several stages of the Bill consecutively and
could potentially allow the WEP Remedial Matters Bill to be passed in one sitting,
taking all debates on the same day and bypassing the Select Committee stage
altogether. S ©X2X0))

s (9%(2)g))

Urgency could be justified on the basis that these amendments are remedial, and no
new policy would be included in the Bill. S(EX2XgXD
s (9X2)(@)(1)

s (9)(2)(@)(®)

MSD have consulted the Parliamentary Counsel Office about the drafting for the
legislative fixes, and they have confirmed that the previous Cabinet decisions do not
provide sufficient authority to draft the required amendments to the SSA given that
the package of Budget proposals (the Families Package) have now been enacted.

All necessary approvals would be sought from Cabinet to ensure the Bill can be ready
for introduction in March 2019. Subject to House time, this will allow for the Bill to be
passed ahead of the next winter period.

Option 2 - Change operational practice to ensure WEP is not paid in the two
scenarios where the law does not support making payments (not recommended)

18

19

Another option is to amend operational policy, practice and systems to align with the
legislation as enacted, meaning WEP would not be paid in the two scenarios. This
would allow the legislation to be amended using the planned Social Assistance
Legislation Amendment Bill, which is running to a longer timeframe.

However, aligning with the legislation would frustrate the policy intent and
disadvantage clients. There are also significant challenges to implementing these
changes. Specific concerns in respect of the two scenarios are discussed below.

s 9(2)(Tiv)

? standing Order 290.
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Clients would be adversely affected if the current faw was implemented

fien ho are ab fi ing & EP eligibility period

20

21

22

23

24

MSD identifies when people are out of New Zealand for more 28 days using an
information sharing agreement with the New Zealand Customs Service (NZ
Customs). This information is not available until a match arises when people are out
of the country and haven't returned after 28 days.

Implementing the current law would mean that once a client reaches 29 days out of
New Zealand (during the winter period) MSD would need to retrospectively create 28
days’ worth of debt. Understandably, this approach would attract a very negative
reaction from clients who are being asked to pay WEP back. Clients would, however,
be encouraged to tell us of their absence plans to avoid the creation of debt.

In addition there would be inconsistencies with other forms of supplementary
assistance already in the social welfare system. For example, Accommodation
Supplement is payable for up to four weeks, in a 52-week period where the person is
overseas.

MSD is in the process of developing an Approved Information Sharing Agreement
(AISA) with NZ Customs to enable WEP to be stopped at day 29 of a client appearing
in a data match with Customs as being out of the country (without having toc meet
the requirement in the Privacy Act 1993 to give notice before adverse action is taken
- 10 day notification period).

The AISA is being put in place to reduce debt being created for clients.> On 28
November 2018, the Social Wellbeing Cabinet:Committee agreed to release the draft
AISA and the associated discussion document and the Privacy Impact Assessment for
public consultation, commencing 4 December 2018 [SWC-18-MIN-0173 refers].

lients i dential : , o psid

25

26

27

Older clients who have been assessed as requiring long-term residential care due to
an illness or a disability may be eligible for:

. a residential care subsidy (RSC) (or residential care loan)
. a top-up subsidy.

If a client in age-related care has been declined or chooses not to apply for the
residential care subsidy through a financial means assessment, the service user is
then required to pay fhe lesser of either the cost of contracted care services or the
‘maximum contribution’ set by the facility’s territorial local authority.® If the actual
cost of the contracted care services is more than the ‘maximum contribution’ (for
example where a client requires more expensive care such as hospital or dementia-
level care), the client is eligible for a top-up subsidy through the funding District
Health Board (DHB).

WEP is intended to be payable to people living in long-term residential care and
paying for their care privately (up to the ‘maximum contribution’), recognising that
they are making a significant contribution to the cost of their care. Those receiving a
RCS are not eligible for WEP.

MSD cannot easily identify this group of clients

28

There would be practical difficulties in preventing WEP being paid to those clients in
residential care who receive a top-up subsidy from the DHB. MSD does not currently
identify whether a person is in residential care, unless they are receiving RCS. MSD is

In the period from 1 July to 30 September approximately 7,000 clients had debt established as a

result of MSD complying with the notification requirements under the Privacy Act 1993 (resulting
in WEP being overpaid by 10 days).

Ranging from $1033.55 - $1124.41 per week depending on the region (as at 1 July 2018).
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29

30

31

only able to hold information about a client that is relevant to their benefit and
superannuation entitlements.

To obtain this information would require some form of information sharing agreement
with the Ministry of Health/DHBs - which in itself is a significant undertaking. There
would need to be a common identifier in order to be able to match these clients with
information recorded in MSD’s systems (such as an IRD number). If the top-up
subsidy is paid direct to the supplier by the DHB, it is unlikely that they will use such
an identifier. Information matching between two organisations is very complex,
particularly when there is not a common identifier.

Data matches that MSD currently utilise are supported by IT systems and personnel.
It could be very costly and time consuming to obtain this information, and then
enable the information to be recorded and matched in our system. Where a positive
match was identified, the system would also need to be able to prevent the payment
of WEP, which would require additional IT support.

Because MSD does not hold information on this group, it is unclear how many clients
would be affected by this error. There are approximately 33,000 people living in
residential care and 19,000 receiving RCS. This would leave some portion of the
remaining 14,000 potentially receiving a top-up subsidy. MSD would need to work
with the Ministry of Health on quantifying this group further.

MSD does not recommend Option 2 due to the complexity of the changes
required and the negative impacts it would have on clients

32

33

34

To implement the law as currently enacted would divert resources from other work
and involve costly systems changes. MSD has not had the time to fully investigate
this option, and it is unclear if these changes would be able to be made in time for
the next payment period (1 May 2019) due to the complexity in obtaining information
on this client group and making necessary system changes.

This option would also create confusion and uncertainty for clients as there would be
no continuity in payments received. That is, they were paid WEP in the first winter
period, would not receive WEP.in the second winter period (2019) and (if the law can
be amended in time) would again be entitled to receive WEP in 2020 as intended.

MSD does not recommend Option 2 because of the complexity of the operational and
system changes required to prevent the payments being made in these scenarios,
and the negative client outcomes from doing so. Given this would be a temporary
solution until the law can be amended, it would be a very inefficient use of MSD’s
resources as well as government funds.

s 8(2)(N(v)

35 s9(2)Dv)

36

37

Including the WEP remedial amendments in the S %2)0(V)
s 9(2)N(w) would be efficient for Ministers, MSD, submitters, the Select
Committee, and the House in addressing all the amendments in one Bill.

However using this vehicle would means that the legislation would not be changed
before the 2019 winter period commences on 1 May 2019 S 920V}

s 8(2)(N(w) . As such, MSD would incur further
unappropriated expenditure during this period. It is expected that the errors would be
fixed by the 2020 winter period if this legislation is used.
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The timing of the 5 %20®) raises concerns for
government stakeholders

38

39

40

41

42

43

The proposed timing to fix the errors with the WEP legislation
s 92)(0w) has raised particular concerns with
Treasury, Audit New Zealand and Office of the Auditor General (OAG).

OAG has advised MSD that it is not acceptable for the Crown to knowingly incur
expenditure on actions (paying WEP in the two situations described in paragraph 4),
where there is no legal authority. OAG has made it clear that MSD must not make
payments to clients in these two situations when the WEP eligibility period resumes in
May 2019, unless the legislation has been changed to accommodate these situations.

The Auditor-General, through the Controller function, provides independent
assurance to Parliament that the expenses and capital expenditure of government
departments and officers of Parliament are lawful and in the scope, amount and
period of the appropriation or other authority.

The main features of the Controller function are:

e The Treasury must supply monthly statements to the Auditor-General to
examine whether expenses and capital expenditure have been incurred in
keeping with appropriations or other authority.

° The Auditor-General can direct a Minister to report to the House of
Representatives if the Auditor-General believes that any expenditure incurred is
unlawful or applied for a purpose that is not in the scope, amount, or period of
an appropriation or other statutory authority.’

. The Auditor-General can stop payments from a Crown bank account or a
departmental bank account to prevent money from being used for a purpose
that is unlawful or inconsistent with any appropriation or other statutory
authority.®

The Auditor-General also has the power to inquire in detail into issues of concern
regarding a public entity’s use of its resources.’

OAG Is closely monitoring MSD’s response to these issues to ensure there is no
recurrence of unlawful payments when the eligibility period resumes in May 2019. As
such, MSD does not consider it would be viable to use the S9(XH)V)

s 9(2)(f)(W) as this would result in MSD incurring further
unappropriated expenditure and may well lead to the Auditor General taking action of
the kind described above.

Process to address the unappropriated expenditure

44

45

a6

Unappropriated expenditure occurs when expenditure against an individual
appropriation exceeds the maximum level set in the Appropriation Act for that
financial year, or is outside the scope of an approptiation.

The WEP appropriation scope statement is:

"This appropriation is limited to the WEP, paid to eligible people in accordance with
criteria set out in, or in delegated legislation made under, the Social Security Act
1964 or any legislation that replaces that Act.”

The expenditure in respect of the two scenarios discussed in this paper has not been
paid in accordance with the criteria set out in the SSA, and is therefore outside of the
appropriation scope and requires validation by Parliament to be lawful. This is done

® Section 65Z Public Finance Act 1989.
§ Section 65ZA Public Finance Act 1989.
" Section 18 Public Audit Act 2001.
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under section 26C of the PFA, using an Appropriation Bill which is led by the Minister
of Finance.

47 MSD will prepare the required material for the section 26C process on your behalf, for
tabling in the House. This needs to include an explanation from the responsible
Minister about how the unappropriated expenditure has occurred - being a technical
breach related to deficiencies in the legislation in respect of these two scenarios. You
will need to feed into process by September 2019.

48 A statement relating to the breach of appropriation will be included in MSD’s
2018/2019 annual report and in the Government's annuai financial statements in
accordance with section 458 of the PFA.

Next steps

49 If you agree to Option 1, all necessary approvals will be sought from Cabinet to
ensure the Bill is ready for introduction in March 2019. Subject to House time, and
potentially the use of urgency, this will allow for the Bill to be passed ahead of the
next winter period commencing 1 May 2019.

50 MSD will work with your office on the timing for submitting papers to Cabinet
accordingly.

51 MSD recommends you send a copy of this report to the Minister of Finance for his
information. A letter has been also been drafted to the Minister of Finance outlining
the breach of appropriation that has occurred in the 2018/2019 financial year in
respect of WEP, and the plan to use section 26C of the PFA to validate the
expenditure,

File ref: REP/18/12/1650

Author: $92)@) , Senior Policy Analyst, Employment and Income Support Policy

Responsible manager: 59(28a) , Policy Manager, Employment and Income Support Policy.
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Cabinet oral item

Date: 8 February 2019 Security Level: Cabinet Sensitive
For: Hon Carmel Sepuloni, Minister for Social Development

File Reference: REP/19/2/057

Addressing errors with the Winter Energy Payment
legislation

Committee

Date of meeting 11 February 2019

Minister Hon Carmel Sepuloni, Minister for Social Development

You are presenting an oral item to Cabinet on the errors
identified with the Winter Energy Payment legislation and your
intention to progress amendments to the Social Security Act
2018 to address these errors.

Proposal

o I will be seeking Cabinet approval in early March to
introduce an amendment Bill to fix two technical errors
identified with the Winter Energy Payment legislation.

Talking points

e The amendments are technical and remedial in nature, and
will ensure the legislation gives effect to the policy intent.

e During the last winter period, MSD paid Winter Energy
Payments in two scenarios according to the policy intent
rather than the strict wording of the law. Implementing the
current law would have adversely affected clients.

e The WEP payments made by MSD were unlawful and
constitute unappropriated expenditure. This situation must
be remedied before the next eligibility period for Winter
Energy Payments commences on 1 May 2019.

e SO

e The timeframes for the legislative process are tight, but they
still allow for the amendments to be passed before 1 May
2019.
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Background

The WEP was introduced as part of the Families Package

On 27 November 2017 Cabinet agreed to legislate for elements
of the Government’s Families Package in order to provide
targeted social assistance to improve incomes for low and
middle income families with children, and to reduce child
poverty. This included the creation of a new payment known as
Winter Energy Payment (WEP).

The Families Package (Income Tax and Benefits) Act 2017 was
passed under urgency on 14 December 2017.

The WEP supports those in receipt of a main benefit, New
Zealand Superannuation or a Veteran’s Pension to heat their
homes in winter by increasing the amount of money available
over the winter months.

On average, during the last winter period (1 July to 29
September 2018), 774,200 recipients per month received WEP.
When you include partners, around one million people benefited
from WEP in 2018. This means it is the supplementary
assistance with the largest eligible population in the benefit
system.

There are two scenarios where the WEP legislation does
not align with the policy intent

The WEP legislation does not align with the policy intent due to
two technical errors identified after the legisliation was enacted.

It was intended that WEP would be paid:

o for the first four weeks (28 days) of absence from New
Zealand when an eligible individual is absent from New
Zealand for more than four weeks

e to a person who pays privately for the cost of their long-
term residential care up to the maximum amount, but
receive top-up funding from the government (Annex 1
provides further information on this scenario).

However, the legislation is drafted in a way that people in these
two scenarios are ineligible to receive WEP.

WEP was paid without the correct legislative and
financial authority in these two scenarios

During the last winter period (1 July to 29 September 2018),
the Ministry of Social Development (MSD) paid WEP according
to the original policy intent rather than the strict wording of the
law.

s 9(2)(h)



s 9(2)(h)

In total, it is estimated that around 25,300 were paid WEP
unlawfully. This constitutes around 3.2% of last year's WEP
recipients.'

Implementing the current law would adversely affect
clients

Clients who are absent from New Zealand for more than four
weeks

Implementing the current law would generate debt for eligible
clients who are absent from New Zealand for more than four
weeks (28 days) during the winter period.

Once a client reaches 29 days out of New Zealand during this
time, MSD would need to retrospectively create debt for the
WEP paid while they were out of the country (28 days of WEP).
This would generate a very negative reaction from clients who
automatically received WEP, and are now being asked to pay it
back.

Clients in residential care who receive top-up funding

Implementing the current law would mean that clients who are
already significantly contributing to the cost of their care would
miss out on an entitlement they fairly and reasonably should
receive,.

There would also be practical difficulties for MSD to prevent the
payment of WEP to these clients. MSD does not hold
information on people receiving top-up funding from the
government to cover the costs of their long-term residential
care,

You will be taking a paper to Cabinet in March 2019 to
seek agreement to introduce an amendment Bill

MSD is preparing a paper for you to take to Cabinet in early
March 2019. The paper will seek Cabinet approval to introduce
an amendment Bill to fix the relevant WEP provisions in the
Social Security Act 2018 before 1 May 2019.

The Auditor-General and the Treasury have the power to stop
further payments of WEP if the legislation is not remedied by 1
May 2019.

The amendments will be technical and remedial in nature, and
will ensure MSD has the correct legal authority to pay WEP to all

1 Approximately 20,000 people went overseas for over four weeks and were unlawfully paid
WEP. Around 9,500 of these clients did not notify MSD they were going overseas.

A total of 6,560 people paid their residential care up to the maximum amount and
received a top-up from the government. Approximately 5,300 of these people are single
and so were paid WEP unlawfully,



groups intended to be eligible.

The legislative process will be truncated in order to pass
the legislation before 1 May 2019

5 (9)(2)(@))

The proposed timeframes are attached in Annex 2. These
timeframes are necessary in order to enact these amendments
in time to prevent any further unlawful and unappropriated
expenditure.

8 (929

A separate process will address the unappropriated
expenditure

Unauthorised expenditure already accrued by MSD requires
subsequent validation by Parliament in an Appropriation Act
under section 26C of the Public Finance Act 1989.

MSD is in close contact with the Office of the Auditor-General
and Audit New Zealand to ensure that an appropriate remedy is
in place before 1 May 2019.

Author: s 9(2)(@) , Senior Policy Analyst, Employment and Income Support
Policy
Responsible manager: s 92)(@) , Policy Manager, Employment and Income

Support Policy



Annex 1: Policy and legislation alignment regarding
people in long-term residential care

Policy intent Legislative Alignment
provisions

Person qualifies Not eligible to Not eligible to Policy intent and

for Residential receive WEP receive WEP legislative provisions

Care Subsidy align. Recipients of

(RCS) RCS do not receive
WEP.

Person whose Eligible to Eligible to receive Policy intent and

total residential receive WEP WEP legislative provisions

care costs are align. Clients whose

entirely privately long-term residential

funded care is entirely
privately funded do
receive WEP.

Person (not Eligibie to Not eligible to Policy intent and

eligible for RCS) receive WEP receive WEP legislative provisions

pays the
“maximum
contribution” for
their residential
care and receives
top-up
government
funding

do not align.




Annex 2: Timeframes for the legislative process

Stage Timeframe

Cabinet paper and Bill considered at Cabinet to 4 March

confirm the policy contained in the Bill and to approve

introduction of the Bill

Bill introduced 4 March

First Reading 7 March

Select Committee 11-29 March

Select Committee report back 1 April

Second Reading 4 April

Committee of the whole House 9 April

Third Reading and passing 11 April

Royal assent Any time from 12 April and
before 30 April
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Cabinet paper
Date: 1 March 2019 Security Level: Cabinet Sensitive
For: Hon Carmel Sepuloni, Minister for Social Development

File Reference: REP/19/2/144

Cabinet paper - Addressing errors with the Winter
Energy Payment legislation: approval for introduction

Committee

Date of meeting 4 March 2019

Minister Hon Carmel Sepuloni, Minister for Social Development

This aide-mémoire provides you with talking points and
Purpose information to support you in the presentation of your paper at
Cabinet on 4 March 2019.

Talking points . I seek Cabinet approval to introduce the Social Security
(Winter Energy Payment) Amendment Bili on 4 March
2019,
. The amendments in the Bill are technical and remedial

in nature, and will ensure that people in two specific
scenarios are able to be paid Winter Energy Payment
as intended.

° During the last winter period, MSD paid Winter Energy
Payments in two scenarios according to the policy
intent rather than the strict wording of the law. This is
because implementing the current law would have
adversely affected clients.

° The Bill will also retrospectively validate decisions made
by MSD last year to pay Winter Energy Payments to
these people.

° The Bill must be passed before 1 May 2019, which is
why a truncated legislative process is needed.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



Background

The Winter Energy Payment (WEP) was a new payment
introduced as part of the Families Package at the end of 2017.

WEP supports those in receipt of a main benefit, New Zealand
Superannuation or a Veteran’s Pension to heat their homes in
winter by increasing the amount of money available over the

winter months.

On average, during the last winter period (1 July to 29
September 2018), 774,200 recipients per month received WEP.
When you include partners, around one million people benefited
from WEP in 2018. This means it is the supplementary assistance
with the largest eligible population in the benefit system.

Everyone receiving a main benefit, New Zealand Superannuation
or Veteran’s Pension is eligible for and automatically receives
WEP. With a few exceptions, everyone receiving these benefits
should receive WEP.

What does the Bill do?

The current WEP legislation does not align with the policy intent
in two instances:

o When people are absent from New Zealand for longer
than four weeks at any one time during the winter
period (Section 220 of the Act).

. When people receive government funding for long-term
residential care or residential care services, but are not
eligible for Residential Care Subsidy or Residential
Support Subsidy (Section 72 of the Act).

It was intended that people in these two scenarios would be
eligible to receive WEP.

However, the way the legislation is currently drafted means
people in these situations are not eligible for WEP.

The Bill ensures that people in these two scenarios are able to be
eligible for WEP.

Amendments

The amendments to section 220 of the Act ensure people who
leave New Zealand for longer than four weeks are eligible to
receive WEP for the first 28 (or four weeks) of any one or more
absence, regardless of how long the absence lasts for. This
aligns with other forms of supplementary assistance.

The amendments to section 72 of the Act ensure that people
receiving government funding for long-term residential care or
residential care services (and not receiving Residential Care
Subsidy or Residential Support Subsidy) are not excluded from
receiving WEP.

Only people who receive Residential Care Subsidy and
Residential Support Subsidy are captured by the amended
exclusions in section 72.

Retrospection

From 1 July to 29 September 2018, MSD paid WEP to people in
the two scenarios according to the policy intent rather than the



strict wording of the law. The Bill validates these decisions.

Unauthorised expenditure already accrued by MSD requires
subsequent validation by Parliament in an Appropriation Act
under section 26C of the Public Finance Act 1989.

MSD is in close contact with the Office of the Auditor-General
and Audit New Zealand to ensure that an appropriate remedy is
in place before 1 May 2019.

How many people were affected by these
errors? How much money was spent without
authorisation?

Of the 774,200 recipients who received WEP per month in the
last winter period (1 July to 29 September 2018), approximately

25,758 people were captured by the legislative errors. Only 3.3
per cent of WEP recipients were paid unlawfully.

Of the $265 million paid out in total, $3.4 million was paid to the
people captured by the legislative errors. This is approximately
1.3 per cent of the total WEP spending.

Annex 1 outlines how many people were affected and the
estimated unappropriated expenditure.

Why does the legislative process need to be
truncated?

The WEP payments made by MSD last year were unlawful and
constitute unappropriated expenditure.

The Bill must be enacted before the next winter period
commences on 1 May 2019 to ensure MSD has the correct legal
authority to pay WEP to everyone who should receive WEP.

5 (9)@)1@0)

These timeframes are necessary in order to enact these
amendments in time to prevent any further unlawful and
unappropriated expenditure.

s (9)2)9)M)

Why was WEP paid unlawfully?

Implementing the current law would have adversely affected
clients. A practical decision was made to ensure everyone who
was intended to be eligible for WEP received it.

Clients who are absent from New Zealand for more than
four weeks
Implementing the current law would mean that once a client is

out of New Zealand for more than four weeks (during the winter
period), MSD would need to create WEP debts from the day the



client left New Zealand.

This would create negative impacts for clients as their income
would be reduced while the debt is recovered. It would also
generate a very negative reaction from clients who automatically
received WEP and are now being asked to pay it back.

Clients in long-term residential care or residential care
services who are not eligible for RCS or RSS

There would be practical difficulties for MSD to prevent the
payment of WEP to main beneficiaries, New Zealand
Superannuation or Veteran’s Pension clients who are in long-
term residential care or receiving residential care services, but
are not receiving Residential Care Subsidy or Residential Support
Subsidy.

Although MSD continues to pay the full rate of these people’s
benefits, it does not hold infermation on these people because
they are not financially means tested and MSD does not
administer their funding. MSD is only able to hold information
about a client that is relevant to their benefit and
superannuation entitlements.

Obtaining this information would likely require an information
sharing agreement between MSD and the Ministry of
Health/District Health Boards, as well as system changes to deal
with the data once it has been matched. All this could not
happen in time for the next winter period commencing 1 May

2019.

s 9(2(Hv)
Author: s 9(2)(@) , Senior Policy Analyst, Employment and Income Support
Policy
Responsible manager: s9(2)(a) , Policy Manager, Employment and Income

Support Policy



Annex 1: Number of people affected by the errors and
estimated unappropriated expenditure

Legal Scenario Approximate | Estimated
provision number of unauthorised
(Social people spending
Security
Act 2018)
Section People who went overseas for more | 20,000 $2 million
220 than four weeks
Section 72 | People who are not eligible for 5,300 $1.305 million
Residential Care Subsidy, pay the
maximum contribution towards the
cost of their care and receive a top-
up from the government
People in long-term residential care | 460! $134,670
or short-term residential care (e.g.
palliative care) receiving full
government funding for the cost of
their care, but who are not eligible
for Residential Care Subsidy or
Residential Support Subsidy
Total 25,760 $3.440 million

! These numbers include people recovering from surgery. The data is not easily separated, so the
estimates for this group are likely to be higher than what they should be.




Annex 2: Proposed legislative timeframes

Bill Introduced

4 March 2019

First Reading

7 March 2019

Select Committee

11-29 March 2019

Select Committee report back 1 April 2019
Second Reading 4 April 2019
Committee of the whole House 9 April 2019
Third Reading and passing 11 April- 2019

Royal assent

Any time from 12 April and before 30
April 2019






