MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

27 JuL 2017

Dea%

On 30 June 2017 you emailed the Ministry requesting, under the Official Information
Act 1982, the following information:

e Copies of any reports or reviews from MSD to the Minister (in the last 3
years) on the NZ Superannuation and Retirement Income (Pro Rata
Entitlement) Amendment Bill.

e Copies of any reports/ responses from MSD to the UN Human Rights
Committee (in the last 3 years) regarding the direct deduction of overseas
pensions under Section 70 of the Social Security Act.

New Zealand Superannuation is available to individuals aged 65 years or over, who
are a New Zealand Citizen or a permanent resident. To meet the residency
requirements for New Zealand Superannuation, an individual must be physically in
New Zealand, lawfully and ordinarily reside in New Zealand and have spent some
time living in New Zealand (a period of residence).

The direct deduction provisions of section 70 of the Social Security Act 1964 apply to
every person who applies for a benefit or pension. New Zealand citizens who have
lived and worked overseas are required to apply for their overseas entitlements when
they apply for a New Zealand benefit or pension. More information on Social Security
Agreements can be found at: www.workandincome.govt.nz/individuals/how-we-can-
help-you/travelling-or-migrating/social-security-agreements/

Please find enclosed a copy of the report titled ‘New Zealand Superannuation and
Retirement Income (Pro Rata Entitlement) Amendment Bill’, dated 4 August 2015.
This report provided the Minister for Social Development, Hon Anne Tolley, with the
Ministry’s advice regarding the New Zealand Superannuation and Retirement Income
(Pro Rata Entitlement) Amendment Bill.

Additionally, I have enclosed a copy of 'The New Zealand Government Information
and Observations on the Admissibility and Merits of Communication No. G/SO 215/1
NZL 217" which the New Zealand Government submitted to the United Nations
Human Rights Council through the Permanent Mission of New Zealand to the United
Nations in Geneva. This document was submitted in response to the complaint of
pension discrimination made to the United Nations Human Rights Council (UNHRC)
on 10 February 2014.

You will note that any information relating to individuals has been withheld under
section 9(2)(a) of the Official Information Act 1982, in order to protect the privacy of
natural persons. The need to protect the privacy of these individuals outweighs any
public interest in this information.
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The principles and purposes of the Official Information Act 1982 under which you
made your request are:

» to create greater openness and transparency about the plans, work and
activities of the Government,

e to increase the ability of the public to participate in the making and
administration of our laws and policies and

« to lead to greater accountability in the conduct of public affairs.

This Ministry fully supports those principles and purposes. The Ministry therefore
intends to make the information contained in this letter and any attached documents
available to the wider public shortly. The Ministry will do this by publishing this letter
and attachments on the Ministry of Social Development’'s website. Your personal
details will be deleted and the Ministry will not publish any information that would
identify you as the person who requested the information.

If you wish to discuss this response with us, please feel free to contact
OIA Reguests@msd.govt.nz.

If you are not satisfied with this response regarding New Zealand Superannuation,
you have the right to seek an investigation and review by the Ombudsman.
Information about how to make a complaint is available at
www.ombudsman.parliament.nz or 0800 802 602.

%

Yours sincerely

S

Justine Cornwall
- General Manager, Seniors, International and Disability
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New Zealand Superannuation and Reté?e%\g\;nt Iné@e

(Pro Rata Entitlement) Amendment B@

Date: 4 August 2015 Security IN CONFIDENCE
Level: @
(+H Hon Anne Tolley, Minister for Social Development Q\ﬁ\ @ .
T n v, s r a elopmen RO\ S

Purpose of the report

1 This report provides you with advice on the ds % fon and
Retirement Income (Pro Rata Entitlement§ ent Bi

Recommended actions

It is recommended that you: ;
1 note that the New Zealand annuation ment Income (Pro Rata
Entitlement) Amendment bill} has wn in the members’ bills ballot
M noted

S.

2.1 it would rep

ome
i irect deduction policy
2.2 it would ew Zealand Superannuation and foreign
pension amodnt rece me superannuitants
AT noted
at ad

3 not

@inca % ith the New Zealand Superannuation principles of falrness and

van s would be outweighed by significant disadvantages because

sim
2 i
3.3

sfent with Government's priorities
isadvantage a large number of superannuitants
ould have significant client compliance and service delivery implications

M~ noted

4 q that the bill would also have significant transition costs as all superannuitants
vould need to have their New Zealand Superannuation entitiement reassessed

noted

ﬁr ‘noted

5 note that the Attorney-General has reported to the House that the bill is
inconsistent with the Bill of Rights Act

Bowen State Bullding, Bowen Street, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099




6 note that in our 2014 Briefing to Incoming Ministers we noted that despite its
unpopularity with other countries and those affected by it, the principles behind the
direct deduction policy are sound, although here are policy and technical issues with
the policy that could be addressed ‘

m- noted

M@/ disagree

8 agree to provide a copy of this report to the Minister for Senior Citizens.

m@mm&
N

7 agree to not support the bill

Sacha O'Dea &
General Manager
Ageing Disability and International : %

Qw@@ A@ -85

% Date
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The bill has been drawn in the ballot and is awaiting first reading

2 The New Zealand Superannuation and Retirement Income (Pro Rata Entitlement)
Amendment Bill has been drawn in the members’ bills ballot and was introduced on
26 June 2015, The bill is now awaiting first reading, which we expect will occur in late
August 2015, The bill is in the name of Denis O'Rourke of New Zealand First.

What does the bill propose?

3 The bill proposes to remove the current residence requirement for New Zealand
Superannuation of 10 years residence in New Zealand from the age of 20, with five of

those years after age 50. This would be replaced by a requirement of 1Q years
residence between the ages of 20 and 65. The proposed change woul an that no
New Zealand residence could be accrued after age 65,

4  The rate of payment would be based on the number of months
in New Zealand between the ages of 20 and 65. The bill allo ~
overseas travel per year. The bill also exempts an aggrega ive\years abse
but this exemption only applies to people born in New Zgaland.

5  The bill would also repeal section 70 of the Social Sed

1964 t
deduction policy). Under this policy, overseas pengf deduc ew
Zealand Superannuation or other benefits on a d dollarb

The bill would have some advantage @
Some superannuitants would support /‘6@%1> hé di tion policy

6 The direct deduction policy can be g ous iss me recipients of overseas
pensions and for the overseas gov s that nsions. For some
overseas pensioners, whether migra retyen] triates, it comes as a
surprise that they will not regéive g full New, uperannuation entitlement on
top of their overseas statepu '

7  Some other governmen aland is using their pensions simply to
reduce its own pen \ e policy can make conclusion of social
security agreement 3 gs difficult or impossible.

Some superannuit

8 Asmalln would be advantaged by the bill. Superannuitants
who have reign_pensionsJsvould be advantaged because they would be able to
add thajr for pen to gheir pro rata New Zealand entitlement and receive a
% i j ore than the rate of New Zealand Superannuation.

v/idual levels of tax paid. New Zealand Superannuation is designed to ensure that
New Zealanders who have met the basic residence requirements receive an
itable and adequate pension income when they reach the age of 65. New Zealand
perannuation’s simple ‘all or nothing’ entitlement rules make it easy for people to
understand their entitlements.

10 The direct deduction policy carries the fairness and simplicity principles through to
treatment of overseas pensions. The direct deduction ensures that everyone receives
an amount of state pension that is at least equivalent to the full rate of New Zealand
Superannuation, regardless of whether this amount is fully funded by New Zealand,
partially funded by New Zealand and another country or fully funded by another
country.
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The bill would be a fundamental change from current New Zealand Superannuation
principles because it would remove universal provision and result in many varying
rates of New Zealand Superannuation. Overall, New Zealand Superannuation would
become a more complex pension system.

bill is not consistent with government priorities

The Government has made it clear that it will not consider changes to New Zealand
Superannuation which change superannuitants’ entitlements. The Government is
committed to maintaining the current settings for New Zealand Superannuation, in
particular the link to the average wage and the entitlement age of 65.

bill would impact on superannuitants’ incomes &
In 2012, the Ministry advised the Social Services Committee that te th
to 90 percent of superannuitants who have overseas pensions ¢Qu
disadvantaged by a pro rata system.
People who have spent time overseas between the ages o@ and have 16
foreign pension, or only a small foreign pension that d not suificiently sovertheir
years outside New Zealand, would have a reduction | Il pensio . For
example, a superannuitant with 20 years residence’] ealapdan small
foreign pension of $80 per week would receive i pens'o@] over half
the current New Zealand Superannuation rate« x
People who migrated to New Zealand aft of 55 never be entitled to
New Zealand Superannuation as they Ot be ableg~ta_acsrye the required 10
years New Zealand residence prior t v

igran e United Kingdom because

Consumers Price Index)
éd Kingdom pensioners would

f 65,
tsr

There would be a particular problegfo
the United Kingdom does not index nerea

»/of five years absence would result in New
Zealand b 1 percent more New Zealand Superannuation
than pe , even though they may both have spent exactly
the same ime outside New Zealand between the ages of 20 and 65.

The provision

T S No for refugees, who are unlikely to have any entitlement to

(ild never be able to receive New Zealand Superannuation if

he ptd del would require the Ministry to verify all New Zealand
£Anlakion applicants' actual residence in New Zealand. This would be resource
ke e and would place an additional compliance burden on New Zealand
upéramnhuation applicants. There would be significant IT costs to set up a new
em which calculates varying New Zealand Superannuation rates based on length
residence in New Zealand.

here are no ‘grandparenting’ or transitional provisions in the bill. Therefore all
680,000 superannuitants would need to have their New Zealand Superannuation
reassessed when the bill is passed. Those superannuitants who have lived overseas
between the ages of 20 and 65 would have their New Zealand Superannuation
entitlements adjusted.

Superannuitants with insufficient income from New Zealand Superannuation would
need to apply for supplementary assistance, which would create significant additional
interaction with Work and Income for these people. There are no supplementary
payments currently available which could top-up superannuitants’ incomes to address
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hardship on an on-going basis. Therefore new provisions would need to be developed
to ensure that superannuitants have a minimum income.

The Special Banking Option would need to be repealed

22 The Special Banking Option is a facility that allows overseas pensioners to have their
overseas pension paid into a special Westpac bank account which is administered by
the Ministry. The pensions are paid directly into the special bank account by the
government of the country paying the pension (the Special Banking Option is only
available to countries with which we have a social security agreement). The
advantage for the superannuitant is that their payments are not affected by
exchange rates, the applicable tax is paid for them, and they receive their full rate of
New Zealand Superannuation.

23 Repeal of the direct deduction policy would also require the repeal clal
Banking Option. There would then need to be an unbundling proce overse

agreement countries and Westpac. For example, approximat Uniteq
Kingdom pensioners use the Special Banking Option. The Kingdom
government would need to contact these pensioners to find ou eret wa
their pensions paid. Superannuitants would need to a e _paymen ax on
their United Kingdom pensions.

The Attorney-General has reported that@ is 's ent with

the Bill of Rights Act x

24 The Attorney-General has reported to the s€oh the bill a as concluded that
"the Bill limits the right to be free fro j he.right to freedom of
movement affirmed in ss 19(1) and Bill ofRights(Act respectively, and that
the limits cannot be justified unde the Bil sAct,”

25 The Attorney-General states

onferring additional entitlement to New
f New Zealand and the stated objective

. there is no ratig
Zealand Supe
of the bill

%) igibility is not rationally connected to the
e 2 | notes the increasing number of 65 year olds who

% .

o the New Zealand economy).

ous advice on international aspects of New

b Incoming Ministers, we advised that despite its unpopularity
and those affected by it, the principles behind the direct
re sound. We also noted that there are policy and technical issues
policy that could be addressed. For example, one of the most

u r apects of the policy is that, where one partner of a couple has an

eagstate pension that is more than their New Zealand Superannuation, the
@ ss amount is deducted from the New Zealand Superannuation entitlement of the
ef partner.

May 2015 we reported to you on portability of New Zealand Superannuation. In
that report we noted that:

. New Zealand Superannuation, with its simple residency rules and flat rate
entitlement, is easy to understand, efficient to administer and ensures there is a
low level of material hardship

. New Zealand Superannuation is not well suited to situations where people move
between countries because the flat rate payment does not easily facilitate the
sharing of pension costs between New Zealand and other countries
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. superannuitants resident overseas generally receive a pro rata payment of New
Zealand Superannuation which depends on their length residence in New
Zealand between the ages of 20 and 65 ~ pro rata payments overseas are not
subject to direct deduction.

28 The fact that pro rata payments are made to people resident overseas raises the
question of why this is acceptable, when we do not recommend it for New Zealand
residents. New Zealand Superannuation was never designed to be portable - it was
designed to cater for New Zealand residents. Some portability provisions have been
bolted onto the system, but they do not sit comfortably with the fundamental
principles of New Zealand Superannuation. While pragmatic decisions have been
made to adapt New Zealand Superannuation so that it can provide somg level of
portability, this does not mean that those decisions should or could lied to
domestic New Zealand Superannuation.

File ref: A8254062 & @
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INTRODUCTION

1.

The Permanent Mission of New Zealand to the United Nations in Geneva presents
its compliments to the secretariat of the complaint procedure of the Human Rights
Council and has the honour to refer to the latter's Note of 7 October 2014,

transmitting a copy of communications dated 10 February~2014 concer
New Zealand. @

2. The Permanent Mission of New Zealand has the our to
enclosed information and observations of the New Zealang Govergirment cemmg
the admissibility and merits of communicati /50 21 217 to the
Human Rights Council under the Fir al Prt otocol) to the
International Covenant on Civil and p

SUMMARY OF COMMUNICAT RESPONSE

Summary of the communication

3. The New Zealand ment WIS eraphasise that the communication as a
whole is charac 3|g s of substantiating information. This has
made it dlf t e Go o understand the scope of the complaint and
the allegati e agag‘%‘t

4 }gumcatlo ists of a preamble and supporting information. The

o

their names were removed before the communication was

pre e refw“teen individuals who are listed as “submitting the complaints”.
Mppea urther individuals were initially named as “submitting the
but

' o protect their confidentiality. The New Zealand Government does not
ow many individuals fall into this category.

he supporting information is collectively submitted by nine of the fifteen
individuals named in the preamble. The remaining six individuals, as well as those
who were initially named in the preamble but whose names were then removed

before submission, have not submitted any supporting information.

There is one exception. The supporting information includes a complaint from one
individual who does not give his or her name. It is not clear whether he or she was




©

@

4

one of the individuals initially named in the preamble. The author of the complaint
acknowledges that he or she 2(2)(a) but purports to be making a
complaint2(2)(@)

The New Zealand Government has proceeded on the understanding that there are
sixteen different authors who have submitted sixteen different complaints, with

varying amounts of substantiating information provided. The Government has

treated the communication as one generic complaint, becaus ituation ac
author (at least insofar as their personal circumstances c rstood e
supporting information) is very different. & @

For the purposes of identifying and respond Q_the sixplaints, the
Government has divided them into three .\ @

j ho are@the preamble and who
[ t

have submitted suppor to their complaints;

it atlon
8.2 Category 2: The@vidual@ named in the preamble but who

g information in relation to their

have not ted any {Sdpp

compl addi individuals who were named in the preamble

b e sir@ r names removed also fall into this category;
S

n
@;ategory 3. e individual who does not appear to have been named
in the ereamble and who acknowledges he or she is not a pensioner but is

&

@7 ng “on behalf of 65,000 New Zealand retirees”.

T ng is a brief summary of each of the complaints, organised by category.

iy

C
@ %zl he nine individuals who have submitted supporting information in relation to their

complaints are |22)(@)
9(2)(a)

9(2)(a)] |[COMMUNICATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)




Challenge
1.

12.

13.

9(2)(a)

T

s to application of Social Security Act 1964, s 70(1)
Eight of these complaints (that is, all but that of o)) appear to be
challenges to the application of section 70(1) of the Social Security Act 1964 to the

authors’ particular circumstances.

Section 70(1) applies to all persons who are entitled to receive New Zealand
superannuation. It provides that, if such a person (or their spouse, partner
dependents) is entitled to receive or receives a pension fro try oth a
New Zealand, and that overseas pension is, in the opiniopno ief Exegquiive of
the Ministry of Social Development, part of a progra@ jding penr any
of the contingencies for which pensions are proyided u e A: =r retated Acts,
: ‘X and benefits
payable under the Act or related Acts m by 1 gunt, or part of the
amount, of the overseas pension i % Chief Executive in
accordance with regulations ma@ hé Act‘@

The complaints relating to @ion chﬁ@

N
, ~
in the cgs)@m QV(S
5@iEp % n -
and /\( declsions by the Ministry of Social Development
e

t ify~geveral At Overseas pensions as pensions to which s 70(1)

13.1

and deductions from the authors’ entitlements to
@ ew Zeala rannuation accordingly; and

" tl’Wef 9@2)(@) |4 decision by the Ministry to classify 2(2)(&)

5% an overseas pension to which s70(1) applies and to reduce

own entitlement to New Zealand superannuation accordingly.

ot clear from the preamble to the communication as a whole or the supporting
information which articles of the Covenant the New Zealand Government is alleged
to have violated. While the preamble describes the enclosed individual complaints as
relating to “pension discrimination”, none of the eight complaints challenging the
application of s 70(1) refers to article 26 of the Covenant/22)(@)  refers to article
17(2) of the Universal Declaration of Human Rights (UDHR), which relates to
deprivation of property and has no equivalent in the Covenant.

COMMUNICATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)



Challenge to application of New Zealand Superannuation and Retirement Income Act 2001, ss 21 and 26B

15.

16.

17.

0(2)(a) complaint challenges the Ministry’s decision to stop paying

New Zealand superannuation to him after he left[2(2)(@) for2(2)(@)

This appears to be a challenge to ss 21 and 26B of the New Zealand Superannuation

and Retirement Income Act 2001, although those sections are not expressly referred

to in2(2)(@) supporting information.

Under s 21, a person who is “absent from New Zealand” is @led to i
New Zealand superannuation except in accordance wj sofigl
security agreement agreed between the New Zeai ment a relgn
government. Under 26 of the Act, a person in mg o’ move {o\a co try with

which New Zealand does not have a social § em e i to receive a

proportion of New Zealand superannua livi However, under
§26B of the Act, an applicant f tu % must be resident in
New Zealand when making hl pllcat ust have been eligible to
receive New Zealand super n elther e of the application or some

time before leaving New Z

9(2)(a) ﬁ entitl lve New Zealand superannuation in 92)@)
9(2)(a) Government had concluded a social security

agreemnt(\wchfbmaﬂ Q\\< which made such provision. However, he was not
entjtled greive tion while in®@X@)  |pecause he remained “absent

W Zealand” ad not made an application under s 26 of the Act while

W complains that payment of New Zealand superannuation to him
@@ but not in@)(@) |violates his right to freedom of movement

/)
%r article 12 of the Covenant.'

This Category includes the six individuals who are named in the preamble but who

have not provided any supporting information about their personal circumstances,

namely: 2@
9(2)(a)
1 9(2)(a) ]Ietter refers to article 13 of the Covenant but the New Zealand Government assumes this was an
inadvertent error.

9(2)(a)

COMMUNICATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)
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also includes the individuals who were initially named in the preamble, but whose
named were removed before the communication was submitted.

20. The New Zealand Government has not received any supporting information or
evidence regarding the personal circumstances of any of the authors in this Category.

Category 3

21, Finally, the communication includes a document from anotf@idu&ﬂ en@@

“Complaint against the Government of New Zealand”.
The author acknowledges that he or she is2(2)@)  ~Nblt smakin

to the Committee?(2)(@) O\\ about the%
of s70(1) of the Social Security Act 196@0% Wi eas pension
entitlements to which s 70(1) might apply eral> The not allege that
the New Zealand Government has vig arti of the Covenant in
this generic complaint.

Summary of the Government’s regQo
22. The New Zealand Gaovern is

information whic

about the limited amount of

sen provid stantiate each of the complaints. It is

out to supporting information in relation to the
egory

iduals i ” and “Category 2.

23 They Ng edland @nt submits that the communication as a whole is
| igsible;
@v %;gfcle 1 of the Protocol ratione personae, because it is not the
u

@ % nication of an “individual”. In particular, the authors in Category 1
@camnot demonstrate they have all been commonly affected by a
@ Government action or policy, and the complaints in Category 2 and
Category 3 are brought on an actio popularis basis and are inadmissible for

@ that reason.
23.2

Under article 2 of the Protocol ratione materiae, because none of the

particularly co

complaint

@

complaints is sufficiently substantiated. None of the authors has provided
sufficient information to enable the Committee to establish there has been

any violation of the Covenant. All authors have omitted important

9(2)(a)| |[COMMUNICATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)




24,

information, such as details of the nature and amounts of overseas pensions
received or the amounts by which New Zealand superannuation has been
alleged to have been reduced. Very few of the complaints refer to specific
provisions of the Covenant.

233 Under articles 2 and 5(2) of the Protocol, because none of the authors has
provided any information to show they have exhaysted all domest

remedies or that application of domestic remedies @ uNnecessari

prolonged. @

234 Under article 3 of the Protocol because th%unicat' nis %;abuse of
the right of submission, as the auve subm@e complaint
despite being aware of the Co &g findin Vv New Zealand.?

e pr o-the communication.

That case is expressly referp

In S.B., the Committee fi the applisation™of s 70(1) of the Social

Security Act 1964 dj late ef S.B., a British pensioner,
@éhg C

under article 26 oven tommunication is essentially an

attempt to Commit@ sider its decision in S.B.

The New Zeal nment submits:

©)

—

/>
24.1 T@plaintﬁ} 3) is also inadmissible under article 3 of
%rotoa@%ateriaa as it is incompatible with the provisions of the
@ ovenant. In\garticular, it alleges a breach of article 17(2) of the UDHR,

M a right contained or replicated in the Covenant.

9(2)(a)

is also inadmissible under article 1

<@§Z4 \
@Of the Protocol ratione loci because the author was not, and remains not,

subject to the jurisdiction of New Zealand. His citizenship status is

Q unknown. He is resident in®(2)(@) |

On the merits, the New Zealand Government submits that, in relation to the
challenges to the application of s 70(1) of the Social Security Act 1964 to the authors’
particular circumstances, there has been no violation of article 26 of the Covenant in

any of the eight cases, as:

2 8.B.v New Zealand Comm. No. 475/1991.

9(2)(2)
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25.1

25.2

The section applies to all persons entitled to New Zealand superannuation
and does not discriminate between persons based on any prohibited ground

enumerated in the Covenant; and

Any differentiation of treatment is intended to achieve an aim which is
legitimate under the Covenant and the criteria for differentiation are

reasonable and objective. i\’(é

Category 3 do not disclose violations of article 26 of th

For the same reasons, the complaints in Category 2 an %@3 complamtAn

The New Zealand Government further submits:

271

27.2

The complaint by 9(2)(a) <@/> f a vi I io article 12 of the

. ?%X/ /2\ edom of movement

M reo New Zealand legislation

Covenant is not establishe

has not been infringe
already provides for al po i gfentitlements to New Zealand

superannuatlon to ries the Government has not yet

conoluded cuntya ncludmgg(zLJ and
The_Seifiglaint’ by 9@(\))

of breach of article 17(2) of the
ile é@he Covenant, is also not established. The effect of

i r& IVe any person of any overseas pension entitlement or

COMMUNICATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)
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BACKGROUND: NEW ZEALAND DOMESTIC LAW

General entitlement to New Zealand superannuation
28. New Zealand offers one tier of superannuation. Entitlements are funded from

general taxation.

29. The basic eligibility criteria are set out.in ss7 and 8 of the New Zealand

Superannuation and Retirement Income Act 2001 (reproduceghin Appendix&

The criteria are: @

291 the applicant has attained the age of 65 year&i< % : @

29.2  the applicant is ordinarily resident jr{ New Zealan date of the
application; and @ @

29.3 the applicant has been ra d p& New Zealand for an
aggregate period of at wears si taining the age of 20 years, of
which at least 5 y@ ave be hilg the applicant was aged 50 years
or over.

30. New Zealand s on is Jnive 2! That is to say, if an applicant meets the
three eligibjh " he g Q titlement to receive payments. There is no

means jesting; 55

Direct d% « ueto ov% ension entitlement

H r

31. , entilements may be reduced where an applicant is also entitled to receive a
eriall ilaraVerseas pension. This rule, referred to as the direct deduction
rule ned in section 70(1) of the Social Security Act 1964. Most of the

@ in@l Eomplaints in the communication, as well as the generic complaint, appear

cthallenges to the application of this rule.

@ iSection 70(1) applies equally to all applicants who are eligible for New Zealand

Superannuation. It provides:

70  Rate of benefits if overseas pension payable
(1)  For the purposes of this Act, if—

(a)  any person qualified to receive a benefit under this Part of this Act
or under the Social Welfare (Transitional Provisions) Act 1990 or

9(2)(a)] |cOMMUNICGATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)




33.

and

received—
the rate of the benefit o hat wou
this Act or under w Melfare (Transitional Provisions) Act 1990
or Part 6 of th Sansions A or under the New Zealand
3) of

11

Part 6 of the War Pensions Act 1954 or under the New Zealand
Superannuation and Retirement Income Act 2001 is entitled to
receive or receives, in respect of that person or of that person's
spouse or partner or of that person's dependants, or if that
person's spouse or partner or any of that person's dependants is
entitled to receive or receives, a benefit, pension, or periodical
allowance granted elsewhere than in New Zealand;

which benefits, pensions, or allowan
Act or under the Social Welfare (Transiti

or under the New Zealand annuation
Income Act 2001 or under th sions AZ\ﬁ hich is
administered by or on be overnfhen{ of.the country

from which the benefit@, or allowance is

ise be payable under
7 )

tiremet Act 2001shall, subject to

sec uced by the amount of such

odjcal allowance, or part thereof, as the

NS

eC
@ewhere than in New Zealand”; and
A

aceQrddp regulat ade under this Act
The effect @ubsect%’ %@at'
EE a person<\\w$ itled to receive or receives, in respect of th
that<person's spouse or partner or of that person's dependants, or if that
V use or partner or any of that person's dependants is entitled to

at person or of

efve or receives, a benefit, pension, or periodical allowance granted

that benefit, pension or periodical allowance is “in the opinion of the chief
executive [of the New Zealand Ministry of Social Development]” in the
nature of the payment which “forms part of a programme providing
benefits, pensions, or periodical allowances for any of the contingencies for

which benefits, pensions, or allowances may be paid under ... the

New Zealand Superannuation and Retirement Income Act 2001”; and

9(2)(a) COMMUNICATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)
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33.3 the benefit, pension or periodical allowance is administered “by or on
behalf of” the overseas Government; then

334 “_.. the rate of the benefit ... that would otherwise be payable under this
Act or under ... the New Zealand Superannuation and Retirement Income
Act 2001 shall, subject to subsection (3) of this section, be reduced by the
amount of such overseas benefit, pension, or periodical allowance, or &

thereof, as the case may be...”; which is
33.5 “an amount determined by the chief e acc @h
regulations made under this Act.”
34, The relevant regulations are the Social ( (Overs jon Deduction)
Regulations 2013.

35. The Social Security Act 1964 al roc gations on applicants and
the State in relation to oveme@ jonenti mely:
35.1 Sections 69G-and 69HTequi @ s who are eligible for New Zealand

Supera @
3‘%@@ le steps to obtain any overseas pension to

entitled: and

@ 1.2 w&a plying for New Zealand Superannuation, to provide

Wrmation on the rate of any overseas pension they have been
granted.

xogs S@Cﬁm 691 requires the Chief Executive of the Ministry of Social
@ Development to assist any applicant to comply with the obligations in

$s 69G and 69H.

@vg public policy behind the direct deduction rule
6. The principle of public policy behind the direct deduction rule is that applicants for

New Zealand superannuation who receive a materially similar overseas pension
should obtain that benefit first, so that:

36.1 countries may share the cost of provision of social security; and

9(2)(3) COMMUNICATION - NEW ZEALAND GOVERNMENT RESPONSE (HRC)
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36.2 such persons are not advantaged in their receipt of superannuation over

New Zealanders who have lived and worked their en
New Zealand.
37. The justification is clearly set out in the report of the Royal Commissi

into Social Security in New Zealand, published in 1972. The Royal
observed:®

In respect of New Zealand income-tested benefits, we are i

present policy is the proper one. If the overseas pens gou

would be, for example, if it derived from a comp e Scheme
only one, the New Zealand benefit or the over: sio’can pbe re )
in-apetterposition the\fe-
long New Zealander, at the latter’s expense.
Nor are we in any doubt in respect of Néw Zea aton benefit,
pYe O

tire lives in

on of Inquiry
Commission

that :
S = as\

provided again that the overseas pensits 3’ New Zealand
benefit. It is true that our super respective of other
income, but it is also true th QNecan 1 h the superannuation
benefit and an age, widows @ or any -tested benefit. The
overseas pensioner shoul Jaced i erpasition.

38. The principle is sorpetimes referre <t§ a “one pension” rule.

It may be

illustrated by a % between w Zealand superannuation scheme and
state-admini;tg:@ion ther countries.
r

proportional pension schemes, under which an

39. Many o\> ntri
a ant’y’ maximu ment is reduced to take into account time
h made~contributions to the scheme or has not been present in the country.

%Wexa ‘
@ 3 % e Netherlands, the Old Age Pension rate is reduced by

of 15 and 65;

E\@year the applicant has been absent from the Netherlands between the ages

the applicant

2% for every

10 years after

the age of 18 years to qualify for the minimum Old Age Security Pension,

§ 39.2 in Canada, while an applicant need only reside in Canada for

the maximum rate is payable only after the applicant has resided in Canada

for 40 years; and

3 REPORT CITATION
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39.3 in the United Kingdom, an applicant for a State pension provided by the
United Kingdom National Insurance Scheme accrues one-thirtieth of the
maximum rate of that pension for every qualifying year spent in the UK
with the result that the maximum rate is paid only to applicants who have
contributed to the scheme for 30 or more years.

40. In New Zealand, by contrast, a person can be eligible for the full New Zeal
superannuation after having resided in New Zealand for 10 ye

41. Generally, when workers move between countriesg@ortio nt

pension schemes, they cease to be subject to the first'country’s scheme angbegin to
be covered by the second country’s scheme. @@wsion ew(%gs in the first
country will be less than those of Workerx@ spent e working livés
in the first country. However, whe ion ”ln\- g from the first and
second country’s schemes are a her, hé%\%icant will receive what is
equivalent to one full pension “ongpenSie principle”).

42. The one pension pringip eop@ls eas eople move between countries with

on sC ever, the New Zealand superannuation

scheme is not d this comply with the principle, therefore, there

must be s me % adjustment to ensure those who work within the
jurisdi fve ov@g 7and no more.
Inferpre@rd ap, //caﬁ%f the direct deduction rule by the New Zealand courts

43, Wﬂrson vh ad their entitlement to New Zealand superannuation reduced
@under 7he Social Security Act 1964 has several domestic remedies available.

o N
x}? or she may appeal the decision by the Chief Executive of the Ministry of
jal Development to the Social Security Appeal Authority. If the Chief

proportional pay

xecutive’s decision was made by an employee acting under delegation, there is a

§ preliminary step: the complainant may apply for a review by a Benefits Review

Committee before appealing to the Authority.® If a complainant is dissatisfied with a
decision of the Authority, he or she may then appeal on a question of law by way of

4 Social Security Act 1964, s 12J.
5 Social Security Act 1964, s 10A.
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case stated to the High Court.® A complainant may then seek leave to appeal further
to the Court of Appeal” and, if still unsuccessful, to the Supreme Court.?

45, Separately, anyone who alleges the an action, policy or practice of the New Zealand
Government is discriminatory may, after making a complaint to the New Zealand
Human Rights Commission, initiate civil proceedings against the Government for
breach of s 19 of the New Zealand Bill of Rights Act 1990 (non-discrimination
the Human Rights Review Tribunal. Anyone who ch s. New

legislation as discriminatory may similarly apply to the Tpi a decla
inconsistency with s 19 of the Bill of Rights Act.’

46, The New Zealand courts have considered the 4 duction rule

in s 70(1) of the Social Security Act 1964 5 spprals.””  In eight
of these cases, the appellant was un i tance-in the High Court.
However, of these eight cases, o inti d further to the Court of

Appeal. No appellant has ev [ o the Supreme Court. Nor

has any individual initiate uman Rights Review Tribunal

for a declaration t s istept” with the right to freedom from
discrimination i % Bill of Rights Act 1990."

47. The cases

/>

o) arand HC Wellington AP49/02, 26 August 2002 per EIIen France J, Rai v Chief Executive of the Ministry of Social
Sloppent Auckland CIV 2003-485- 002615 2 September 2004 per Doogue J; Tetley- Jones v Chief Executwe of the

¢ of the Ministry of Social Development [2008] NZAR 267 (HC) affirmed in Dunn v Chief Executive of the Mmlstry of Social
evelopment [2008] NZCA 436, [2009] NZAR 94; Horn v Chief Executive of the Ministry of Social Development HC Wellington
-2010-485-1589, 15 November 2010 per Mallon J; Boljevic v Chisf Executive of the Ministry of Social Development [2012]
NZAR 280 (HC) per Kos J; and Malster v Chisf Executive of the Ministry of Social Development [2014] NZHC 1368 per Gilbert
J. One further case has been decided under the terms of a social security agreement between New Zealand and Austraiia:
see Bredmeyer v Chief Executive of the Ministry of Social Development HC Wellington C1V-2007-485-105, 20 September 2007 per
Gendall J, affirmed in Bredmeyer v Chief Executive of the Ministry of Social Development [2008] NZCA 557, leave to appeal to the
Supreme Court refused in Bredmeyer v Chief Executive of the Ministry of Social Development [2009] NZSC 28.

11 Under s 92B of the Human Rights Act 1993, if a complaint about alleged discrimination has first been made with the
New Zealand Human Rights Commission, an aggrieved person can bring civil proceedings in the Human Rights Review
Tribural alleging a public body has breached the obligations in ss 19 and 5 of the New Zealand Bill of Rights Act 1990,
and may claim a declaration, damages and other remedies (i the allegation relates to a discriminatory action, policy or
practice) or a declaration requiring a response from the Government (if the allegation relates to discriminatory Ieg|slat|on)
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47 1 The Chief Executive of the Ministry of Social Development has a discretion
when determining under s 70(1) whether an overseas pension falls within

the scope of the section.

47.2 The first key question is whether the overseas pension, benefit or periodic

allowance is in the nature of a payment for “any of the same contingencies”

for which New Zealand Superannuation is paid. <§
@conti f

47.3 Answering this question requires a comparison b @st
for which New Zealand Superannuation a% erseas pe ‘? it
or periodic allowance are paid. There is N reQuirement.{hat thesoverseas
pension, benefit or periodic allowan for all
which New Zealand Superannuq@ aid; it feht the pension,
benefit or periodic allowancgHe.ps T any sontingencies for which
New Zealand Superannu§§d

47.4 The way in whi ersea ogramme is funded is not

relevant: there-is no~difference nce between a programme funded
’ 2 e funded by employee and employer
i is’administered by the State, the difference is

g on y‘12

cac
47 main @y for which New Zealand superannuation is paid is to
provide assistance to age-related beneficiaries.

c\%d key question is whether the overseas pension payments form

@ of a programme which is administered “by or on behalf of” the

overseas government.

32@77 This includes programmes which are administered by state or provincial

governments, but truly private savings schemes will not be caught.

12 Dunn v Chief Executive of the Ministry of Social Development [2008] NZCA 436, [2009] NZAR 94 at [8], affirming R (Carson) v
Secretary of Stats for Work and Pensions [2006] 1 AC 173 (HL) at [21] per Lord Hoffmann. See also Hogan v Chief Executive of
the Department of Work and Income New Zealand HC Wellington AP49/02, 26 August 2002 at [22] and [47] per Ellen France
J.
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48. While some general rules can be stated, however, each application of s 70(1) falls to

be decided on its own particular facts. The outcome will turn on the nature of the

particular overseas pension at issue.

49, To the New Zealand Government’s knowledge, no applicant has ever brought civil
proceedings against it in the Human Rights Review Tribunal alleging a breach of s 19
of the New Zealand Bill of Rights Act 1990, either in respect of actions, polici%&

practices or legislation relating to overseas pensions. @ @
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NEW ZEALAND SUPERANNUATION AND KIWISAVER CONTRASTED

50. Kiwisaver is a voluntary savings scheme which complements the New Zealand

superannuation scheme.

51. The Kiwisaver scheme is separate from, and has no impact on a person’s eligibility

for, New Zealand superannuation. The key-characteristics of the Kiwisaver scheme

are.

511

512

51.3

The Kiwisaver scheme is not a benefit or pensi %mmt
or on behalf of the New Zealand Governg%j r qurrerseas
pensions to qualify for deduction under s 70 0 CON ary, the

n<dke
r selects an

d mlmstered by the

KiwiSaver scheme is a private s3

investment scheme and the mefibel’s e
investment company select g 2@%

the member throughou

ltisa voluntary d indhdqua

contributio ny firre. @
Whn@ minj tbution when contributing from employed
Sisn

8 or the non-employed member. Individuals are

e level of any contributions beyond the minimum.

@! ployers% e required to contribute to Kiwisaver depending on the

VR
ol
&

uatlon Kiwisaver is commonly initiated in the work place but
tR J" also extends to minors and adults who are not in paid

u oyment.

When Kiwisaver contributions are being paid from employment earnings, it
is correct that the funds are collected from the employer by the Department
of Inland Revenue, being the Government agency responsible for the
administration of revenue. However, the funds are immediately passed to

the investment companies charged with the member’s investment.
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516 Unlike state administered contributory pension schemes, the individual
assumes the risk of their personal investment. Individuals choose where

they will place their funds and the schemes are not guaranteed by the state.

52. In short, the contributory pension schemes identified in these complaints have no
equivalent in New Zealand because New Zealand operates a single level

superannuation scheme, chooses to fund its superannuation through the mecha
of general taxation, and determines entitlement based on age an@ itoryy.

53, What New Zealand superannuation and the cor1tribujt§;§\0X iorschen

in these complaints do have in common is that they ide for the cont{ngencies
of old age and are administered by the state. extent, @ gas pension
entitlements derived from compulsory pent ae ed contributory
schemes will be captured by s 70. @ @
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PREVIOUS COMMUNICATIONS CONCERNING THE SAME ISSUE

The S.B. case

54.

55.

While no individual in New Zealand has appealed his or her case to the Supreme
Court, one author has previously filed a communication relating to the application of
s 70(1) with the Committee.

In 1991, “S.B.”, a British pensioner, submitted communication Ng. 475/1991 t%@
Committee challenging the application of s 70(1) (which w ame @fs
ributary

today). S.B. was born in 1911 and had participategd<i itgd
Kingdom pension scheme from the age of 18. In 19@ ed to Jers re he
had found employment. From 1976, while re g in Jefsey, gived the full,
inflation-adjusted United Kingdom pensio 18 f the full Jersey
pension.

>

In September 1987, S.B. moved o@
requested and was granted d supéraniuiafivn. Under the New Zealand-
United Kingdom mutual e@wt, his and superannuation was reduced
to take into accoun@ted Kingdot? perdion. His New Zealand superannuation
s 0 ta}@ount his Jersey pension. In March 1988,
% ised S.B. had been receiving a Jersey pension

is New Zealand superannuation also.

eal toNiye with his children. He

T ittee decided the communication was inadmissible under article 2 of the
g? | Protocol: S.B. v New Zealand 475/1991. |t observed:

The Committee notes that section 70(1) of the New Zealand Social Security
Act applies to all persons receiving benefits pursuant to the Act, that the Act
does not distinguish between New Zealand citizens and foreigners and that a
deduction takes place in all cases where a beneficiary also receives a benefit of
the kind characterised in the section from abroad. The Committee finds that
the author has failed to substantiate, for the purposes of admissibility, that he is
a victim of discrimination, and that the author does not, therefore, have a claim
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THE COMMUNICATION

59.

As summarised above, the complaints in the communication can be divided into
three categories.

Category 1

60.

supporting information about their circumstances.
Complaint by 22)@) h @

61.

oldints by|22)@)

7

The first category includes complaints by nine individuals who have provided some

The first individual complaint is by22)(@) . M livesn
only information provided to substantiate the complaint>is tw
author to various New Zealand Ministers for S@Q’yzens.
These letters suggest that: ’@ @

621  [9(2)(a) wife has a@e\%: itlem @n overseas country; and
22 [22)@)

entitlegend to New. perannuation has been reduced

ount of his wife’s overseas pension.

to take intt the nat
There is no fu@ anti ie complaint. In particular, the letters do not
ut

provide d th re—and amount of his wife’s overseas pension

entitle y in bout the decision to reduce®(2)(2) entitlement

@ aland sum% tion.
W is na_re in the complaint to any exhaustion of domestic remedies. In

5 no reference to any appeal to the Social Security Appeal Authority

igh Court.

e is no reference in the complaint to any article of the Covenant or the Protacol.

O

The second and third individual complaints are by °(2)(a)

9(2)(a) fare married and live in New Zealand. @@ |is an22)@)
citizen WhileM@J is a New Zealander.

Between 2(2)(2) |worked in22)@) | During this time,
each made contributions to the 22)(@) pension scheme. This is

9(2)(a)
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a contributory scheme, administered by the State. Both workers and employers make

contributions. The22)(@) |State also contributes in the event an employee takes an

extended period of sick or maternity leave.

68. InP2)@) came to New Zealand. They worked in New Zealand
between 0(2)(a) J, before leaving to travel between/9(2)(2)

69.  Both 2@ now qualify for both the 2@ >

pension and New Zealand superannuation.

70. The supporting information establishes that 9(2)(3)L/\
9(2)(a) sension on22@~ g
month (gross). On

9(2)(2)

Development advised P2)(2) r

superannuation would be reduced
9(2)(a)

amount of NZ per wee

to the Ministry to provide fuct

)

71. The supporting infog@gw does no ow2(2)(@) entitlement to the
92)(a) 7N/ |pefision had affected his entitiement to New Zealand
superannu Wmm

is currently “not receiving

New rannua
72. g i the exhaustioo~of domestic remedies,g(z)(a) refers to her letter

i
dat )(@) o as an “appeal” by her against the Ministry’s decision to
uce he
W,

< i@/
@ nation as to why her@ pension is being deducted from her

@Zealamd superannuation entitlement. However, she says she believes
Q@ @)(@)

73. There is no supporting information to suggestg(?-)(a) has formally appealed

itlement to New Zealand superannuation. She also says she has

Ys within the New Zealand Government and has requested a hearing for

the decision to reduce her entitlement to New Zealand superannuation to the Social
Security Appeal Authority, or to the High Court. Rather, she states:
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9(2)(a)

74, There is also no supporting information to suggestjg(z)(a) has appealed any
decision by the Ministry to reduce his entitlement to New Zealand superannuation to

the Social Security Appeal Authority, or to the High Court.

75, The authors state they believe they 02)(@)

A /<
pee) KA
The authors claim the °2)(@) pension scheme is dl@\d
superannuation. They also claim New Zealanders w te to the

scheme do not have their entitlements to NeW pera nuation reduced to

take into account savings accrued through t
76. However, there is no reference ln the @e Covenant or the
Protocol.
Complaint byg_.)J <§
7. The fourth individual cen plgmt Sb

submitted to su
the United Na

78. The Ie<er>

O\
@?@Kﬂ \\> lis currently a resident of the 92)(@) and no

IongﬁW’t to the jurisdiction of New Zealand:

his partner lived in New Zealand for 9(2)(a)

9121\6‘1N The only information

e Ietter from the author to the Office of
for Human Rights.

e

He and his partner became entitled to New Zealand superannuation;

%@78.4 He and his partner then returned to2(2)(2)

9(2)(a)

78.5 He and his partner then moved to22)@)  |at which point each stopped

receiving New Zealand superannuation.

79. The letter provides no specific information about 92)(a) entitlement

to New Zealand superannuation, such as how much was paid or when payments
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stopped. It also provides no information about the nature and extent of any other

pension entitlements 9(2)(a) may have (if any).

0 @@

submits that the cessation of his and his partner’s entitlement to
9(2)(a)

New Zealand superannuation while in is a breach of article 13% of the

Covenant because, without that entitiement, he cannot exercise his freedom of

movement to travel and live outside l@@)‘ i In particular, he says
cannot live in places other than Great Britain, Canada, Belgiu reece I3

countries with whom New Zealand has agreed social secup nts).

81. There is no reference in the complaint to any exha&of domestic r.edies by
9(2)(a) @
Complaint by o)) @/} A@

82. The fifth and sixth individual comp% e byé(2)( % Both

live in New Zealand. The only rgh sub \}ubstant[ate the complaints
is letters to New Zealand

embers of Parliament and the
New Zealand Human R 'hts mlss

83. It appears from atters tha

iy 0
83.1 B@@tﬂ edtoa 9(2)(?J pension of some kind;

8 —)t ‘ 50 entitled to New Zealand superannuation; and

ntltlement is being reduced to take into account the fact

@ is receiving a 92)(@) Vﬁﬂﬂﬁ‘pensmn.
@ T }’g%rprowde no information about the nature or amount of 2(2)(@)

‘pensmn, the nature of his entitlement to New Zealand

superannuatlon or the decisions taken around the reduction of this entitlement. The

@ letters also provide no information to substantiate the position of2(2)(2) |
. There no reference in the complaint to exhaustion of any domestic remedies by

sither 2(2)(2)
12 This appears to be an error; the New Zealand Government assumes 9(2)(a) was referring to article 12 of the
Covenant.

14 n fact, the New Zealand Government has not concluded a social security agreement with Belgium.
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86. There is no reference in the complaint to any article of the Covenant or the Protocol.

Complaint by 9Q2)(a) i

87. The seventh individual complaint is by 2(2)(@) He is a citizen of
both New Zealand and the2(2)(@ {and lives in New Zealand.

g8,  9@A@) |was born in theP(2)(@) ' He previously worked in2(2)(@)
9Q2)(a) [ and the22)(@) yes Q

<&

92)(@) before moving to New Zealand in 9Q2)() \é After frorking >

[{e)

for a time in New Zealand for approximately 9(2)("’1)4‘/2%\%\5%@1* q ' 4C
2)(a i

before return ew Zegland.
(2)(a time working overseas has entit @one pevv@mm the2(2)(@)

8. P2@)
)@ |and two pensions from BRGKY Y )
9(2)(@) His time w N/ }\\bﬁs also entitled him to
New Zealand superannuation. é
90. In his complaint, 9@2)(a)
s @\“
91. Howe pori entation (in particular his correspondence with the
Soolal ment and subsequent applications for review and appeal

%IHIS decisions) reveals@)ﬁ ]core complaint is with the specific

ctloxoi\ M Pension. 2@ |\as advised of this

m

\%

o=
2.

9\(2)@ applied for a review of the decision. The review proceeded to a hearing

Efg’re the Benefits Review Committee, which dismissed the application by decision

9(2)(2)

appealed the Committee’s decision to the Social

Security Appeal Authority, but the Authority dismissed the appeal by decision dated

O

9(2)(2)

93, 9(2)(@)

did not appeal the decision further, to the High Court.
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92)@) | says his 2A@) | pension is P@)() and
@)(a)

©

and his entitlement to New Zealand

superannuation should not be reduced to take it into account. He claims there has

9(2)(2)

There is no reference in the complaint to any article of the Cov@ the Pr.

Complaint by 9Q)(a)
96. The eighth and ninth individual complaints for which~supporting, inforkugtion has

97.

98.

4

been provided are by 2(2)(@) O\\ n in 9@

and worked there between|2(2)(2) }m@tha’t ti tributed to the
Pension scheme

He moved to2)@) ; d th His residence and

contributions through em@ tit Ie}j\ﬁﬂ\lq to apply for a 9(2)(a)
2@ g2 NN pension.

Infg_(?-)(_a' /A ed T@}gﬁ]d, where he continued to work. He
Wnd

ion.

information provided from when P2)@) ~ |began
i Mﬂ\w |and New Zealand superannuation. It appears from

., for the Overseas Pensions Forum” document dated 9(2)(2)
his entitlement to New Zealand superannuation forP2(@)
the Ministry of Social Development but was reduced to take

9(2)(@) pensions. The same year, the Ministry advised
9(2)(2)

Pension was taken into account, his entitlement

o New Zealand superannuation was reduced to nil.

9 (2)(@) applied for review of the Ministry’s decision. The review proceeded to a
hearing before the Benefits Review Committee, which dismissed the application by

decision dated 2(2)(2) did not appeal the Committee’s decision

to the Social Security Appeal Authority within time. He says this was because he

thought the New Zealand Parliament would change the law regarding reduction of

9(2)(a)
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New Zealand superannuation due to overseas pension entitlements. He later applied
for leave to appeal against the Benefit Review Committee’s decision out of time, but

leave was refused by the Social Security Appeal Authority by decision dated

101. There is no reference in the complaint to any article of the Covenant or the Optional
Protocal.

Category 2 &
102. i

The complaints in Category 2 include those by the six auth
preamble to the communication as “submitting the co S™vbut fr

o]
supporting information is included in the communieati hesg.auth

0(2)(a) N <\

9R2)(a) N R Fhecomplaints also

W
include those unknown individuals initi as “submitting the
complaint” but whose names gge oved the communication was

submitted. ;
103. The New Zealand Goyvernm asn any information to substantiate the

complaints in this.Gé

edge of whether any of the authors in
this Category - téd by any action or decision taken under the

Saocial Sec@ B
Category 3 % §

104. ~the comm ion also includes information which is purported to be

s}%ﬂ V The author of the complaint
ckno eé% or she is [22@) The only information given to
8

@ he complaint is a letter to the Office of the United National High
2 vidlation of any article of the Covenant. It briefly alleges that s 70(1) of the Social

ioner for Human Rights dated The letter does not allege

9(2)(a)
X6
ecurity Act 1964 is discriminatory on the grounds of family status. However, it
does not purport to be a complaint on behalf of any individual who has been subject

to discrimination on this ground or any ground enumerated in the Covenant.
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OBSERVATIONS AS TO ADMISSIBILITY

The communication as a whole
105. The New Zealand Government submits the communication as a whole is

inadmissible for four separate reasons.

Inadmissible under article 1 :
106. First, the communication as a whale is not brought by an “indjvidual” and s &

inadmissible ratione personae under article 1 of the Protocol.
106.1  The authors in Category 1 have not shown t @vomy 3
Government action or policy; and

106.2  The authors in Category 2 an @Q are

popularis basis.

Category 1 authars are not commonly affected

107. [t is acknowledged that a r v1d rmg a communication where
each claims to be commonl ent action or policy.” However,
the New Zealand ent sub e authors of the communication have
not provided e, eto show . e eommonly affected, and have not otherwise
provided stantlate their complaints or to demonstrate
that t d all emedles 18 Rather, the complaints by the authors in
@% all v rent:

V Eac to a different type of overseas pension;

ounty Act 1964, while another is complaining about ss 21 and 26B of the
Q Superannuat;on and Retirement Income Act 2001.

@@ e authors are complaining about the application of s 70(1) of the Social

% 107.3  Very few authors have alleged any violation of any article of the Covenant,
@ and those who have done so have alleged violations of different rights; for

example, 2(2)(@) has alleged a violation of his right not to be

deprived of property under article 17 of the UDHR, while[2(2)(@)

15 Mahuika v New Zealand Comm. No. 547/1893.
16 As in Shergill v Canada Comm. No. 1506/2008, argued at [4.1], accepted by the Committee at [7.3].
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9(2)(a) has alleged a violation of the right to freedom of movement under

article 12 of the Covenant.

Other complaints are in the nature of an actio popularis

108. The complaints in Category 2 and Category 3 have also been brought on an actio
popularis basis. The Committee’s constant jurisprudence is that complaints brought
on this basis are inadmissible. The authors must demonstrate how they have bg
affected by a Government action or policy specifically, rather in the abstratt.
In AWP v Denmark, the Committee recently observed:™

The Committee observes that no perso@n theg etica
and by actio popularis, object to a law, oI gracticewhich_he\ralds 1 be
at variance with the Covenant. Arx qnnslaiming i
a violation of a right protec Covena

gither that a State party has or omis
the exercise of his right of tha impai
his argument for exapplenon)legislatio
administrative decisio ~° ice
109. The actio popularis nature of
1091  The abseany sup
| circur@ those

109.2 T@or of eral complaint in Category 3 acknowledges that he or
e has n rsonally affected by any action of the New Zealand
% ing

minent, basing

&

<

@ overnment, 0(2)(a)| He or
she to bring a complaint on behalf of 2(2)@

@x % ut does not provide substantiating information in relation to the

¢ laints of any of these retirees. In the words of the Committee, he or
@she has not demonstrated any “sufficient link” with any retiree in order to

@ bring a claim on their behalf.

17 Colehdin v [refand Comm. No. 1083/2001.
18 AWP v Denmark Comm. No. 1897/2009 at [6.4]. See also the Aumeeruddy-Cziffra v Mauritius Comm. No. 35/1978.
19 Masserav Uruguay Comm. No. 5/1977.
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Opportunity for the New Zealand Government to provide further information if communication found to be
admissible

110. As requested by the State party in Shergill v Canada,” the New Zealand Government
asks the Committee that, if it finds this communication admissible, it requests all
authors to submit further and full particulars and evidence, including on how they
have been commonly affected, so that the New Zealand Government may respond

appropriately on the admissibility and merits of their allegations. <§

Protocol because no complaint in any Category has-besthsutficieptly suhstantiated,
either in law or fact. Both the Committee’s@f Proce
jurisprudence require that complaints be syffict ubsta
Not substantiated in law @
S

112. The New Zealand Governmen red to of S.B. v New Zealand. [t
recalls that, in that case, the-CO e obgefyedk

¢/ potes, that se Qk the New Zealand Social Security
3 % oNns re :::: efits pursuant to the Act, that the Act

Inadmissible under article 2 @2
11. Second, the communication as a whole is also inac& under art% e

its constant

e admissible.?!

gdland citizens and foreigners and that a
ere a beneficiary also receives a benefit of
sgction from abroad. The Committee finds that

he au s failed\d antiate, for the purposes of admissibility, that he is
. disc ‘wv and that the author does not, therefore, have a claim.
113. S in Shergill v Carfada, the Committee found the communication brought by
WIgra ro utheast Asia who were not entitled under Canadian law to
@ receiv: sions because they did not meet the 10-year minimum residency
< ree

y ground enumerated in article 26 of the Covenant.”
g %T

. was inadmissible because the residency rule did not discriminate based

@ he Committee’s conclusions in the S.B. and Shergill cases apply equally to the
@ complaints in this communication. Section 70(1) of the Social Security Act 1964
applies without distinction to all persons entitled to receive New Zealand

superannuation. It does not differentiate between persons who are eligible for

20 Shergill v Canada Comm. No. 1506/2008.
21 See in particular the Rules of Procedure of the Human Rights Committee, r 96(b).
22 Shergill v Canada Comm. No. 1506/2006.
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116.

@emment’s decision to ceaseiz)ﬁ)l superannuation payments due

31

entitlements based on any prohibited ground of discrimination enumerated in article
26 of the Covenant. Any differentiation is based upon entitlement to a materially

similar overseas pension, which does not confer any “status” on the authors.

9(2)(2)

The position is no different for From the point of view of substantive

equality, he is not treated any differently from an applicant for New Zealand
superannuation who is not married to a person who is entitled tq receive a pensi
from a country other than New Zealand. In both cases, t icants a e

spouses are entitled to receive an aggregate of two New Zea sions; K\s only
the manner in which the amounts are apportioneg% ly from ‘aR>overseas
annuation

pension or exclusively from New Zealand s entitlements) which
differs. The outcomes for both groups in @&ntitl ived are the
In any event, to the extent any dif n on.aiyenurgerated ground is found to

exist, it is for purposes whic ate urde Covenant, namely sharing the
cost of provision of ial) kecurit nations and ensuring that

New Zealanders W@ and wo, it\@ntire lives in New Zealand are not

a)

disadvantaged & 0se titled to receive overseas pensions. The

measure is able requires the overseas pension to be state-
administer for t§§ contingencies as the New Zealand superannuation

are it is purely private pension schemes or schemes for other
ies are not ingiuded

CON U
@Mone §E@\ h is not based on s 70(1) of the Social Security Act 1964, from

%\V{V is also not substantiated in law because the right to freedom of
e e\f>in article 12 of the Covenant is not engaged. The New Zealand

o his absence from New Zealand did not inhibit 9(2)(a) ability to

move freely between 0(2)(@) or elsewhere in any way.

Moreover, the New Zealand Superannuation and Retirement Income Act 2001
expressly provides for general portability of entitlements to New Zealand
superannuation to all countries other than New Zealand. Any individual intending to
move to a country with which New Zealand does not have a social security

agreement may apply under s 26 of the Act to have New Zealand superannuation
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paid on a proportionate basis to him or her, provided he or she is resident in
New Zealand at the time of the application.

Not substantiated in fact
119. As well, as already discussed, none of the complaints are substantiated in fact. Each
of the authors complaints lacks:

119.1  full supporting information identifying the particular the Govern@
decision or action complained of; 22 @
119.2  evidence of any differential treatment base@ round eed in

article 26 of the Covenant; and

1193 evidence that the author has @
application of such remedie@ n

Inadmissible under articles 2 and 5(,

remedies or that

120. Third, the communication<@s.a whole is alsa gsible as none of the authors has

exhausted all domestis._re ies. poavailable remedies are discussed at
paragraphs 42-43 relati chvauthor:

%I Secdl pgal Authority or to the courts, nor has he provided any

@MZ E@% claim they have 92)(@) but have
@ %}»;ided no substantiating information to show they have formally

appealed to the Social Security Appeal Authority, or if so, that they have
Q\ appealed further to the High Court. [9(2)(@) suggest that

Q they cannot pursue appeals to the High Court because2(2)(2)
@ °@)(@ However, the

Committee has previously held that having doubts about the effectiveness

Z

of pursuing an appeal cannot absolve an author from compliance with
articles 2 and 5(2) of the Protocol® Moreover, on the information

provided by the authors and given appeals against similar decisions have
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been successful in the past, it cannot be said any appeal by 9(2)(@)
9(2)(@) would have had no reasonable prospect of success.”
o2)(a) has provided no substantiating information as to any

@the highest domestic courts would preclude a positive result.?” 9(2)(@)

appeal to any judicial authority in New Zealand. In any event, he is outside
the jurisdiction of New Zealand.

92)(@) have provided no substantiatirig’ information
any decision by the Chief Executive, let alone any ap on for review,
any appeal to the Social Security Appeal Au’?'g tonthe hig% .
0@ |has exhausted one, but now near |, domestis_remedies. He
has pursued an appeal to the Soci Ity-App Qrity

é%f&}'}rt

t
pursued a further appeal to the /Hg

<N
0 NSNS
S

9(2)(a) ent is not it is not correct that all appeals to the
courts 6d.® | ext, the Committee has observed that a belief

2 A
¢

t will expensive,” or doubts about the likelihood of
u orab t the dispute should be solved in fora other than the
8,2 abgolve non-compliance with articles2 and 5(2) of the

%;%ould have no reasonable prospect of success, either because a claim

Uld inevitably be dismissed or because the established jurisprudence of

has not demonstrated this is the case. The New Zealand Supreme Court
has never considered the application of s 70(1) of the Social Security Act

O Sarav Finland Comm. No. 431/1990.

&

2
2

4 On the basis of the test set out by the Committee in Fedotova v Russia Comm. No. 1932/2010.
5 For example, an appellant was successful in Chief Executive of the Ministry of Social Development v Rai HC Auckland C1V-2003-

485-2615, 2 September 2004.
26 JRC v Costa Rica Comm. No. 296/1998 and A & SN v Norway Comm. No. 224/1987.
27 Sarav Finland Comm. No. 431/1980.
28 A & SNv Norway Comm. No. 224/1987.
28 Fedotova v Russia Comm. No. 1932/2010.
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1964, and the Court of Appeal has only done so on one occasion on one

narrow issue of law, applied to a very different set of facts (relating to a

United Kingdom, not aw pension), in a very short judgment (eight

paragraphs). To the New Zealand Government’s knowledge, no applicant
has ever initiated proceedings against the Government in the Human Rights

Review Tribunal challenging decisions related to overseas pension

entitlements and the direct deduction rule. % &
ecunt

120.6 9(2)(a) attempted to appeal to :
Authority out of time, but were refused l peal bec EQ their

delay. In JRT and the WG Party v Canad ke Co ittee hat non-
compliance with statutory timefra n ap ally indicate

the author has not taken re ste h ust all domestic
remedies.® In ‘9_(%] N % e limits for appealing
decisions to the Soci \ty/Kppe y were clearly set out in
s 12K of the So al y Act e authors have provided no
evidence to show ad g n for not appealing within time.
Mareover, n@%rm §</ idisagreed with the Authority’s decision
not t eir ap \?or leave to appeal out of time, they were
stltu evnew proceedings to challenge that decision in

id not do so.
e autho@tegory 2 or Category 3 has provided any substantiating
ation a overnment decision, action or policy which has been applied

the 0 tmminently be applied to them, let alone any information to show

: appealed to the Authority or to the courts against a decision they disagree

Finally, the New Zealand Government notes that in E.H.P. v Canada, the Committee

@@ observed that:*'

Whether in a given case proceedings would be unduly prolonged is a question
of fact, not speculation. Only after having examined the particular

3 JR.T.and the W.T. Party v Canada Comm. No. 104/1981. The failure of the author in that case to appeal within time was
not considered to be fatal because there were “conflicting time-limits laid down in the laws in question”. That is not the
case in this communication.

st E.H.P.v Canada Comm. No. 67/1980.
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circumstances of a case should the committee pronounce itself on whether or
not the application of domestic remedies has been unduly prolonged.

123. In this case, none of the authors has provided sufficient evidence to enable the
Committee to determine whether the application of domestic remedies would be
unduly prolonged. As such, the complaints are inadmissible under articles 2 and 5(2)
of the Protocol.

Inadmissible under article 3 &
of the Pfot
hots ha

124, Finally, the communication as a whole is inadmissible under I
he

as an abuse of the right of submission, becau
communication cognisant of the Committee’s decusmn S.B. w(New Zegland  but
have made no attempt to explain why they ¢o Siderthat decis ong or does
not apply to them.

125. Article 3 of the Protocol ma » to fi %ssible communications

which, in substance, have bee
126. The S.B. case is discussed @
recalls that, in the the Co
I ﬂn 0 ) of the Social Security Act 1964 does not

1261 m
di ate u% icle 26 of the Covenant because its application does

iffer: ween persons on a ground prohibited under the
@ ovenant%
@ﬁ 2 % ecific finding that the author’s individual case was therefore

ISSIble under article 2 of the Protocol.

e. The New Zealand Government

é? % ent communication is, in substance, the same as the communication ruled
inadmissible in S.B.. Many of the individual complaints, as well as the actio popularis
complaints in Category 2 and 3, are challenges to the same section of the Social

@ i Security Act 1964. The preamble to the communication acknowledges that the S.B.

communication was dismissed, but goes on to state:

32 Conde v Spain Comm. 1527/2006.
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We cannot understand how the Council could not differentiate between the
two types of pensions even then, after all one is contributory and the other non
contributory.

Nowhere in the preamble to the communication or in the supporting information of
any of the individual complaints do the authors address the Committee’s decision in
S.B, or attempt to explain why the conclusians reached were wrong or do not apply

to the authors’ circumstances.

It is respectfully submitted that, for these reasons, the c tion ig (si
another attempt to litigate the same issue conSIdere ssed

accordingly an abuse of the right to submlssuon.

9(2)(2)

130.

Observations as to the admissibility of specific %I om
%—!R have been violated.

92)(@) [alleges that his rights un

The Committee has no jurisdistial

ns of the UDHR. There is

no equivalent right to thal le 17( Govenant. In O.J. v Finland, the

Committee observe ince ther to property in the Covenant, claims
which allege vioJatiy at ri mISSIble ratione materiae under article 3 of

the Pro’too@33 A @ is therefore inadmissible under that article as

9(2)(a

131.

3.

incompati iPh the prowdiods of the Covenant.
ﬁ/> \ %

9&5(@7 <\ is resident in2(2)(@) To the best of the New Zealand

ern Iedge he was resident in 2(2)3) at the time the

com n was submitted. His citizenship is unknown.

Zealand Government submits that 92)(@) complaint is

issible ratione loci under article 1 of the Protocol because he was not, and
remams not, subject to the jurisdiction of New Zealand.

The New Zealand Government notes the Committee’s observations in Dixit v
Australia that an author does not have to be physically present within a country in

order to be subject to its jurisdiction.* However, the author must still demonstrate

33 0O.J. v Finland Comm. No. 419/1890.
34 Dixit v Australia Comm. No. 978/2001.
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his “rights and duties are subject to the State party’s legislation.” In this case, the

author has not done this. The legislation relevant to S(2)(@)

complaint, and the superannuation entitlements they relate to, apply to individuals
within the jurisdiction of New Zealand only. It does not operate extraterritorially.
Section 21 of the New Zealand Superannuation and Retirement Income Act 2001
does not confer any decision-making power on the New Zealand Government.
Similarly s26B of the Act provides that applicants for geriral portabilit&
New Zealand superannuation entitlements to other coun @ be trarily

. This @y
which ao all

resident and present in New Zealand at the time of the
different from the visa laws challenged in Dixit v

overseas persons wishing to enter Australia. @
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OBSERVATIONS AS TO MERITS

134. The New Zealand Government recalls that very few of the individual complaints in
Category 1, and none of the complaints in Category 2 or the generic complaint in
Category 3, allege a violation of any provision of the Covenant. In any event, the
New Zealand Government has attempted to identify and respond to those

allegations of violations, to the extent it can understand them.

No violation of article 26

135. The individual complaints in Category 1, as well as the g
3, complain in general terms that the authors’ rights -
violated by the application of s 70(1) of the Soefal"$ecuri
Government has proceeded on the understafiding<hat the

] *‘l article 26 to mean:®
%& ce which is based on any

hpatring the recognition, enjoyment or
ng, of all rights and freedoms.

violations of article 26 of the Covenant

&
e

136. The Committee has interpreted

Any distinction, excl ,
ground such as race, co

national or socidl-origin, proper,

137. that not all differential treatment is discrimination,

where } ti t is for a purpose which is legitimate under the
ant 8 % eria which are reasonable and objective.*

1 W,B. v Mew and Shergill v Canada, the Committee found that s 70(1) of the
@Social Act 1964 (NZ) and the 10-year residency requirement in the
@b e lveﬂ%anadian pension legislation applied to all persons otherwise entitled to
Q Ssuperannuation without distinction. The provisions therefore did not treat

P

eople differently based on a prohibited ground enumerated in article 26 of the
Covenant.

@9. The Committee has also found in Van Oord v Netherlands™ and Diaz v Spain® that

differential treatment between persons living in countries with which a pension-

35 General Comment 18 (1994) UN Doc. HRI/GEN/1/Rev.1at 7.
3 General Comment 18 (1994) UN Doc. HRI/GEN/1/Rev.1 at 13 and Springer v Netherlands Comm. No. 395/1990.
37 V/an Oord v Netherlands Comm. No. 658/1995 at [8.5].
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paying country has concluded a social security agreement, and persons living in
countries with which a pension-paying country has not concluded such an
agreement, are not treated differently on a ground enumerated in article 26 of the
Covenant.

The New Zealand Government submits those decisions should be followed in this
case. Section 70(1) of the Social Security Act 1964 does nof_treat the auth
differently based on any ground enumerated in article 26.

Again, the position is no different for2(2)(@) @poi
substantive equality, he is not treated any differe from

Z

New Zealand superannuation who is not marfi€d *ta_a pers is entitled to
receive a pension from a country other, i' gw Zeal oth cases, the
applicants and their spouses are entit|ed-oscé two New Zealand
pensions; it is only the manner i are” apportioned (ie. partly

from an overseas pension few Zealand superannuation

entitlements) which differs for both groups is the same:

both groups receve-a 0 entitltments to New Zealand
superannuation, @

atang ™ Gove @ urther submits that, if the relevant legislation is
ifferenti persons on a ground enumerated in the Covenant,
entiation urposes which are legitimate under the Covenant and

by ckiteria which are reasonable and objective.

i

countries may share the cost of provision of social security; and

ef w
@ I he phe direct deduction rule in s 70(1) are that:

worked their entire lives in New Zealand.

1432  applicants for New Zealand superannuation who have overseas pension
: entitlements are not advantaged over New Zealanders who have lived and

144,

In Oulajin and Kaiss v Netherlands, the Committee observed that:*

38 Diaz v Spain Comm. No. 988/2001 at [7.3].
3 Qulajin v Kaiss v Netherlands Comm No. 426/1990.

9(2)(a)
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With regard to the application of article 26 of the Covenant in the field of
economic and social rights, it is evident that social security legislation, which
is intended to achieve aims of social justice, necessarily must make
distinctions. It is for the legislature of each country, which best knows the
socioeconomic needs of the society concerned, to try to achieve social
justice in the concrete context. Unless the distinctions made are manifestly
dlscr1m|natory or arbitrary, it is not for the Committee to re-evaluate the
complex socio-economic data and substitute its judgments for that of the
legislature of States parties”.

145. 1t is objectively reasonable for the New Zealand Governmepf’to co- manag&
provision of social security with foreign countries through t lsm i 041)

of the Social Security Act 1964. As discussed at pa%

the New Zealand Government’s mechanism for-a ensmn
principle” in the light of the fact its pens;on struct erently from
many states. Following Oulajin and Kals nds, omplex socio-
economic decision made by the New @ slatu reasonable

No violation of article 12

146. @)J ) i alleges % cessation of payment of
New Zealand superannuatio gan to reside in 9@)@)  was a

violation of his right dom of in article 12 of the Covenant.

147.  The short i is that 2(2)(@) right was not

infri . s (and<CemaiRs) free to reside °(2)(a) if he chooses. He has

nd leaveg(—éx\‘éﬁv is effectively asserting a right to

ney i 2> Which is not guaranteed under the Covenant.
A\
verit, New Zealand law already guarantees the general portability of

Zgaland superannuation entitlements to countries with which New Zealand

not have a social security agreement, such as 92)(@) Under 526 of the

ew Zealand Superannuation and Retirement Income Act 2001, provided the
applicant applies for general portability while resident and present in New Zealand,
he or she may be permitted to receive a proportionate entitlement to New Zealand

superannuation while resident in such countries.
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APPENDIX A: RELEVANT NEW ZEALAND LEGISLATION

New Zealand Superannuation and Retirement Income Act 2001

7 Age qualification for New Zealand superannuation

(1) Every person is entitled to receive New Zealand superannuation who attains the
age of 65 years.

(2) However, a person is not entitled to receive- New Zealand superannuation in
respect of any period for which he or she has made an election under any of
clause 52 or clause 68 or clause 72 of Schedule 1 of the Inj reven’uon

Rehabilitation, and Compensation Act 2001 to be eni
compensation under that Act rather than to New Zealand su er

(3)  Subsection (1) applies subject to the provisions of th|s f the
Security Act 1964.

8 Residential qualification for New Zealand supg
No person is entitled to New Zealand superannuatio

nie € cl
(a) s ordinarily resident in New Zealand on the phc |eW Zealand
superannuation; and

(b) has been both resident and present ealan riod or periods
aggregating not less than 10 years 3{% the years and
alnm

(c) has also been both resident and r a period or periods
aggregating not less than 5 ye f 50 years.

11 Commencement of N aland su |on

(1)  New Zealand super: : comme he date on which the applicant
becomes entitled |t or ' ate’ on which the application for it is
received by th erig the later date.

(2)  This section | 0 sec | A A of the Social Security Act 1964.

21 Effec fe fro aland on New Zealand superannuatlon

A personig/ ot gititled to% aland superannuation while that person is absent

d except as prdvided in sections 22 to 35 or in any agreement or
pted L%?@Etiorl 19 of the Social Welfare (Reciprocity Agreements,
ificiabLimb Service) Act 1990.

2 ay as of New Zealand superannuation
1) This'subsection—
és to a country if it is not a country with whose government
ew Zealand has a reciprocal agreement or convention, in force under
section 19 of the Social Welfare (Reciprocity Agreements, and New Zealand
Artificial Limb Service) Act 1990, that relates to New Zealand
superannuation; and
(b) applies to a person if he or she has left New Zealand at a time when he or
she was—

()  intending to reside for a period longer than 26 weeks in a country (or
any 2 or more countries) to which this subsection applies, but not
intending to reside for a period longer than 52 weeks in a specified
Pacific country (within the meaning of section 30(1)); or
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(i) intending to travel for a period longer than 26 weeks, but not
intending to reside in any country other than New Zealand.
(2) A person to whom subsection (1) applies is entitled to be paid New Zealand

superannuation at the appropriate rate specified in subsection (6)—

(a) in the case of a person who has left New Zealand at a time when he or she
was intending to reside for a period longer than 26 weeks in a country (or
any 2 or more countries) to which subsection (1) applies, but not intending
to reside for a period longer than 52 weeks in a specified Pacific country
(within the meaning of section 30(1)), until he or she—

()  begins to reside in a country that is not a country to which subsection
(1) applies; or

(i)  begins to reside in New Zealand again; or @
(iii) begins to receive New Zealand superannuatio than/und

this section; and
(b) in the case of a person who has left New Zealand at e when he o he
was intending to travel for a period longer t
to reside in any country other than New
(i)  begins to reside in a country that
(1) applies; or
(i)  returns to New Zealand.

(38) For the purposes only of subsectio i), a~p
New Zealand if—
(@) heorshe—
(i)  interrupts his or h eas tr. avels to and stays briefly in
New Zealan orde 0 at nt (for example, a wedding or

funeral) a pers xample a sick or injured family

0 9.,
S oy er vel and

W Zealand begin to receive New Zealand
ther | underthls sectlon

paragraphs (a)(i) and (b)(i) of subsection (2), a
entitled to be pald New Zealand superannuation
subsectlon by\peason only of changing his or her intentions after

ew Ze
i g:; 0 avoidance of doubt.
s ot

in subsection (2) are,—

¢ person, a rate that is a proportion (calculated under section

))of the amount stated in clause 1(b) of Schedule 1:
person who is married or in a civil union or in a de facto relationship,
rate that is a proportion (calculated under subsection 26A(1)) of the
amount stated in clause 1(c) of that schedule.
is section is subject to section 26B.

A Calculation of amount of New Zealand superannuation payable overseas
A , . ; ’

The proportion referred to in section 26(6) is to be calculated by—

(a) treating each period during which the person concerned has resided in
New Zealand while aged 20 or more and less than 65 as whole calendar
months and (where applicable) additional days; and

(b)  adding the number of additional days (if any), dividing the total by 30, and
disregarding any remainder; and
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(c) adding the number of calendar months and the quotient calculated under
paragraph (b); and

(d) dividing by 540 the total calculated under paragraph (c).

(2) In the determination for the purposes of subsection (1) of the periods during

which a person has resided in New Zealand, no account is to be taken of—

(a) any period of absence from New Zealand of a kind described in section
9(1); or

(b) any period of absence from New Zealand—
() while the person was engaged in missionary work as a member of, or

on behalf of, any religious body; or
(i) while the person’s spouse or partner was engaged in @ry wor
as a member of, or on behalf of, any religious bo e pers@
was with his or her spouse or partner; or %
(c)  any period of absence from New Zealand while t soR was (by vi
section 79(1)(a) of the Social Security Act 1964) ed t%ave hden
‘ 4

resident in New Zealand: or
(d) any period of absence from New Zealan a
a person deemed by section 79(1)(a) of i

New Zealand.
(8)  Subsection (2) applies to a perio

if hief executive is satisfied
that during it the person concern tly fesident in New Zealand.
(4)  Subsection (2)(b) applies to a y if the chief executive is

satisfied that the person eonecernedeithe n New Zealand or—

(@) in the case of -@ o whom n (2)(b)(i) applies, was ordinarily
resident in Xegland  ipfymedia before leaving New Zealand to
engage in ibnary work soncgrned:

(b) inthec rson {owhomrslbsection (2)(b)(ii) applies, was ordinarily
resige ew Zealandk Smmediately before leaving New Zealand to

any 'oi% I'spouse or partner.

A pe%isy entitle@@aid New Zealand superannuation under section 26 unless

s

(@)
=

$'made~an\agptication for the payment of New Zealand superannuation under
i hg either (as the case may be)—
(i) he try or countries in which he or she intends to reside and the period
% ich he or she intends to reside there; or
' e country or countries to and in which he or she intends to travel, and
rdinarily resident and present in New Zealand on the day he or she makes the
application, and—
(i)  isentitled to receive New Zealand superannuation on that day; or
(i)  will become entitled to receive New Zealand superannuation before he or
she leaves New Zealand

Social Security Act 1964

69G Reasonable steps to be taken to obtain overseas pension
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(1) Every applicant for a benefit under this Act or under Part 6 of the War Pensions

Act 1954 or under the New Zealand Superannuation and Retirement Income Act

2001 shall provide to the chief executive information establishing, to the

satisfaction of the chief executive,—

(a) that the applicant and the spouse or partner of the applicant have taken all
reasonable steps to obtain any overseas pension to which either or both of
them may be entitled or that may be granted to either or both of them; and

(b) that the applicant has taken all reasonable steps to obtain any overseas
pension to which any dependant of the applicant may be entitled or that g

may be granted to any dependant of the applicant.
(2)  The chief executive may give to—
Y

(@) an applicant for a benefit under this Act or under

t
Pensions Act 1954 or under the New Zealan uatiop~a
Retirement Income Act 2001; or
(b) a beneficiary under this Act or under Part 6 of the ensions Act {354

or under the New Zealand Superannuatiop

d. Retireme e Act
2001: or
(c) the spouse or partner of an applicant for/a benefit und or under

Part 6 of the War Pensions A ew Zealand

Superannuation and Retirement 11 t@ :
(d) the spouse or partner of a beneficiary is AckOx under Part 6 of the
War Pensions Act 1954 ¢ e New Superannuation and
Retirement Income Act 200
a written notice requiring that werso
specified by the chief executive, 10 objajn, 3
person may be entitled .’% may be ghantedt
(3)  The chief executiv givéto—
(@) an applic benefi his Act or under Part 6 of the War
Pensio o4 he New Zealand Superannuation and
Retjre ome A , or
(b) g begeficiery un or under Part 8 of the War Pensions Act 1954
TAundér the and Superannuation and Retirement Income Act
fitten %quiring that person to take all reasonable steps, within a

eriod i y the chief executive, to obtain any overseas pension to
whi endant of that person may be entitled or that may be granted
@ ndant of that person.

Whe@s n does not comply with a notice given by the chief executive under

erseas pension to which that
hat person.

2) or subsection (3), the chief executive may—
fuse to grant the benefit applied for by the applicant:

suspend, from such date as the chief executive determines, the benefit

granted to the beneficiary until either—

(i)  the beneficiary provides information establishing, to the satisfaction
of the chief executive, that the beneficiary and the spouse or partner
of the beneficiary have taken all reasonable steps to obtain any
overseas pension to which either or both of them may be entitled or
that may be granted to either or both of them or, as the case requires,
that the beneficiary has taken all reasonable steps to obtain any
overseas pension to which any dependant of the beneficiary may be
entitled or that may be granted to any dependant of the beneficiary; or

(i) the benefit is terminated under subsection (5),—
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whichever occurs first,
(5)  Where a benefit has been suspended under subsection (4), the chief executive
may, not less than 40 working days after the suspension, terminate the benefit
from such date as the chief executive determines

69H Information on rate of overseas pension to be provided

(1)  Every applicant for a benefit under this Act or Part 6 of the War Pensions Act
1954 or under the New Zealand Superannuation and Retirement Income Act
2001 shall provide to the chief executive information establishing, to the
satisfaction of the chief executive, the rate of any overseas pension gfanted to any
of the following persons:

(a) the applicant: @
(b) the applicant's spouse or partner: @
(c) any dependant of the applicant. v
(2)  Where an applicant does not comply with subsection ( in 10 working \days
after applying for the benefit, the chief executive @se tog benefit

applied for.
(3)  Every beneficiary under this Act or Part 6 of nsion or under
the New Zealand Superannuation and Ret com shall provide

to the chief executive, as requested frg Ime jrf, &wr notice given to

that person by the chief executive, j estaplishing o the satisfaction of
the chief executive, the rate o seas pengion-granted to any of the
following persons: %gg

(@) the beneficiary:

after the notice executive may suspend, from such date
as the chief ter benefit granted to the beneficiary until

either—
(@)  theorpefisiary prd % Srmation establishing, to the satisfaction of the
ief\executive, aty, of any overseas pension granted to the beneficiary
beneficiary's spouse or partner or any dependant of the beneficiary;
e ber 'Mnated under subsection (5),—
whishever asgurs first.
O( herg-2 it has been suspended under subsection (4), the chief executive
ma 0 than 40 working days after the suspension, terminate the benefit
S ¢
6%&

ate as the chief executive determines.
(6) ection, the term rate, in relation to an overseas pension, means the rate of
t pension in the currency of the country paying that pension

(b)  the beneficiary's spause or partner,
(c) any dependant of @, eficiary.
(4)  Where a beneficia@ gt comy bsection (3) within 10 working days
e )
ivede

591> Duty of chief executive to assist
is the duty of the chief executive to take all reasonable steps to assist any person to
omply with any abligation imposed on that person by or under section 69G(1) to (3) or
section 69H(1) or (3).

70  Rate of benefits if overseas pension payable
(1)  For the purposes of this Act, if—
(a) any person qualified to receive a benefit under this Act or Part 6 of the War
Pensions Act 1954 or under the New Zealand Superannuation and
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Retirement Income Act 2001 is entitled to receive or receives, in respect of
that person or of that person's spouse or partner or of that person's
dependants, or if that person's spouse or partner or any of that person's
dependants is entitled to receive or receives, a benefit, pension, or periodical
allowance granted elsewhere than in New Zealand; and

(b) the benefit, pension, or periodical allowance, or any part of it, is in the
nature of a payment which, in the opinion of the chief executive, forms part
of a programme providing benefits, pensions, or periodical allowances for
any of the contingencies for which benefits, pensions, or allowances may be
paid under this Act or under the New Zealand Supergrfiuation and
Retirement Income Act 2001 or under the War Pensions A which j
administered by or on behalf of the Government of the ¢ m whi
the benefit, pension, or periodical allowance is receiv

CNETIL pensior;
allowance, or part thereof, as the case may be arn’amou tr
chief executive in accordance with regulatiens{ng & dnder :
provided that if the chief executive de ‘

hat th rsead>benefit, pension,
or periodical allowance, or any part o
purposes as,—

NS the natucg of and is paid for similar
(a) compensation for injury-Qr for whi aE gent could be made under

the Accident Compensa 2001 ry or death had occurred in

New Zealand afte comiénce 0 Act: or
nce gran the War Pensions Act 1954 of a
. NGt aﬁe@ ipient's entitlement to a benefit in

e pension or allowance is a pension or
of-the War Pensions Act 1954 or
under this Act—
ion, or periodical allowance, or part of it, as the

isabi wance.
npt, apply to New Zealand superannuation payable overseas

. % New Zealand Superannuation and Retirement Income Act
oe

s not apply to a veteran's pension payable overseas under

he War Pensions Act 1954,
subsection (1) shall preclude the chief executive from deciding the
which the chief executive's determination under paragraph (b) of, or the

before, on, or after the date of such determination.

In any case where paragraph (a) and paragraph (b) of subsection (1) apply and the
proviso to subsection (1) does not apply, the chief executive may—

(@) make an arrangement with an overseas pensioner, in accordance with any
regulations made under section 132C, to pay to the overseas pensioner the
rate of the benefit or benefits that is payable under this Act or Part 6 of the
War Pensions Act 1954 or under the New Zealand Superannuation and
Retirement Income Act 2001 and to receive from the overseas pensioner an
amount equivalent to the amount of the overseas pension that the overseas
pensioner receives, if—
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()  the overseas pensioner agrees to make such an arrangement; and

(i)  the overseas pensioner has not previously made such an arrangement
and voluntarily terminated it; and

(i) the chief executive has not previously ceased to make payments under
paragraph (b) because of the overseas pensioner's failure to comply
with such an arrangement; and

(b) pay to the overseas pensioner, in accordance with an arrangement made

under paragraph (a), the rate of the benefit or benefits that is payable under

this Act or Part 6 of the War Pensions Act 1954 or under the New Zealand

Superannuation and Retirement Income Act 2001, if the ghjef executive

receives from the overseas pensioner, in accordance with & eme &
that t

an amount equivalent to the amount of the overseas

overseas pensioner receives.
(3A) The chief executive may from time to time, on behalf e Grown, enterinia
contracts with 1 or more registered banks for the pur of implementing

arrangements under subsection (3)(a).

(3B) No money in a bank account maintained, in Ree” with-regtlations made
under section 132C, to implement an arrange ~ rsubs) ) can—
(a)  be attached or taken in execution unie grder o of any court:

or othér mstsument issued under
any enactment (other than uiderFegilations made rder section 132C).
(3C) If the benefit referred to in ara ement§;§e gnder subsection (3)(a) is

New Zealand superannuation, te t pay any amount received

from the overseas pensioner under t ent into the New Zealand
Superannuation Fund<e shed und ew Zealand Superannuation and
Retirement Incom 200Y in a with arrangements made from time

execyti h the Guardians of New Zealand

this A ment under subsection (3)(b) shall, in respect
relates, be deemed to be payment of—

hat are payable to that overseas pensioner in that
under this Ast’or Part 6 of the War Pensions Act 1954 or under the
ZealWrannuation and Retirement Income Act 2001, at the rate
t whi enefit or those benefits are so payable but reduced in

% accord h subsection (1); and
@ ) % t of the overseas pension that that overseas pensioner is entitled
or

e or has received in that period.

|
) (3) and (4) shall come into force on a date to be appointed by the
r-General by Order in Council.
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APPENDIX B: RELEVANT NEW ZEALAND SOCIAL SECURITY
AGREEMENTS

1. Under s 21 of the New Zealand Superannuation and Retirement Income Act 2001, a
person who is “absent from New Zealand” is not entitled to receive New Zealand
superannuation except as provided in the Act or “in any agreement or convention

adopted under section 19 of the Social Welfare (Reciprocity Agreements, and

New Zealand Artificial Limb Service) Act 1990.” &
2. Section 19 of the Social Welfare (Transitional Provisions) @v'des@
19 Adoption of reciprocity agreement with @u ries ; ;

(1)  For the purpose of giving effect to ent or n with
the government of another coun ing for pecipragifyyin respect
of matters relating to social j Oneta ' 5, or to any
alteration thereto, the Governgr=G may Jerin’Council,—
(@  Declare that the s contdined i any agreement or

Convention tion theretgz‘%}jwt in a Schedule to the
Order in Goungi | have f andceffect so far as they relate to
New Zea®

() De at the prafigia his Act and of the Social Security
and Part-8 sf¢he"War Pensions Act 1954] [and of Part
f toe [[Ne d uperannuation and Retirement Income
01]
15 s

¢ regulations and orders in force under those
effect subject to such modifications as may be
require e purpose of giving effect to the agreement or
@ C& r alteration thereto:

ealand cluded reciprocal social security agreements with the United

Sanada, Ireland, Malta, Australia, Jersey/Guernsey, Denmark, Greece and
% ds. Of these, only the agreements with the United Kingdom and

Zealand superannuation than are set out in s 70(1) of the Social Security Act

@ prescribe different requirements for residents who are entitled to

964, and the amendments to the effect of s 70(1) in those agreements are only for

§ the purpase of giving effect to the agreements.
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