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Purpose of the report

1 This report provides a brief overview of the key points and issues in the attached draft
Cabinet paper, as well as an update on the alignment project.

Recommended actions

It is recommended that you:

1. note that the attached draft Cabinet paper contains proposals to amend the Social
Security Act 1964 including social security regulations, and reflects your previous
decisions on these alignment issues

Yes / No

2. indicate if you would like to include the additional text discussing the alignment
project more generally in the draft Cabinet paper (paragraph 26)

Yes / No

3. agree to circulate this draft Cabinet paper for Ministerial consultation, with feedback
provided to MSD by 9 June 2017

Agree / Disagree

Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099




4., note that this paper also provides an update on the 36 alignment issues reported to
you in December 2015,

Yes / No
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Hon Anne Tolley Date

Minister for Social Development
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Background

2 In December 2015, you asked the Ministry of Social Development (MSD) to undertake
a stock-take of issues where there was potential misalignment between legislation,
policy, and operational practice. This initial stock-take identified 36 issues. Seven of
these require legislative change.

The 7

issues that require legislative changes and are being

progressed via the attached Cabinet paper

3 The proposals in this paper cover those alignment issues that require amendments to
the Social Security Act 1994 (the Act) and social security regulations, and reflect your
previous decisions on these matters. In summary, the proposals are to:

amend requlations to exempt back-dated payments associated with correcting
entitlements to Temporary Additlonal Support from being considered as income
or a cash asset under the Act for a period of 12 months after receipt
[REP/17/2/115 refers]

clarify that clients are able notify MSD as soon as is reasonably practicable of
their overseas absence due to humanitarian grounds (and have their benefit
paid from the date of departure), including affer returning to New Zealand
[REP/16/9/1169 refers]

clarify the exchange rate used to calculate the rate of overseas pension to be
deducted from a New Zealand benefit, and the period for which it applies
[REP/16/11/1529 refers]

clarify that reimbursement cannot be provided to an employer (and
subsequently established as a debt to the client), where an evidential drug test
was unnecessary due to a client waiving the need for the test [REP/16/8/999
refers]

exempt energy trust dividends from the income testing under the Act for 12
months after receipt [REP/16/8/1000 refers]

exempt health service and disability support service payments, including where
there is an employment relationship between the perscn and the provider of the
support service from the income and assets test under the Act for 12 months
after receipt [REP/16/8/1001 refers]

clarify that advance payments of benefit do not include supplementary benefits
[REP/17/1/032 refers].

4 This paper also deals with the approach to correct entitlements for grand-parented
Special Benefit clients (existing and former} who were/may be better off on
Temporary Additional Support, including the required decisions to address the
untappropriated expenditure. This is consistent with the approach taken to correct
entitlements to Accommodation Supplement due to a payment error dating back to
1993, as agreed by Cahinet in September 2016 [CAB-16-MIN-0460.01 refers].
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Points to note in the attached Cabinet paper

Advice on exempting Crown payments for health services and
disability support services that require a recipient to enter an
employment relationship from cash assets test (Issue 6)

5

On 2 September 2016, you agreed that heaith and disability funding provided to a
person to purchase support services where there is an employment relationship with a
family carer, support worker etc', should be exempt from the income test as these
payments cannot be used for income purposes such as paying ordinary living costs
[REP/16/8/1001 refers].

In that report, MSD identified that funds from a client’s health service and disability
support service payments, which are set aside to cover employment-related costs, can
accumulate in a client’s bank account. You agreed that MSD provide you with further
advice on whether these funds should be exempted from the cash assets test. We
have now undertaken that work and formed a view below.

MSD recommends exempting these payments from cash assets test

7

Discussions with the agencies that administer these payments’ have found that there
are legitimate reasons why funds from these payments may accrue. For example,
Funded Family Care clients are required to set some funds aside for employment costs
(e.g. for leave provisions, ACC levies, and KiwiSaver contributions). These funds may
remain unused if, for example, an employee opts-out of KiwiSaver, so the disabled
person does not have to make the employer contribution.

There are also strong accountability mechanisms in place for ensuring the payments
are being used for the intended purpose and for repaying unused funds.

MSD recommends exempting these payments from the cash assets test. The attached
Cabinet paper has been drafted to reftect this.

Section 2(2)(f)(iv) Active Consideration

" These payments include - Ministry of Health's Funded Family Care and Individualised Funding, MSD

administered payments to Enabling Good Lives participants and Accident Compensation
Corporation’s support payments.
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Section 9(2)(f)(iv) Active Consideration

Financial Implications

14

15

16

17

18

Following discussions with The Treasury, it is proposed that MSD will provide for the
costs of paying back-dated Temporary Additional Support potentially since 1 April
2006 in its 2016/17 Crown accounts once the final amounts are confirmed.

As the underpayments were identified in 2016/17, it needs to be recognised as an
expense in that year and will have a negative impact of about $9.5 million on the
2016/17 operating balance before gains and losses (OBEGAL). As it is not possible to
appropriate these expenses before 30 June 2017, they will need to be validated in the
Appropriation (2016/17 Confirmation and Validation} Bill.

Correcting the financial impact of the error, as proposed, will need to be reflected in
the Vote: Social Development (Hardship Assistance) appropriation for which you hold
responsibility for.

Approval under section 26C of the Public Finance Act 1989 will be sought to remedy
any unappropriated expenditure in the Benefits or Related Expenses, Hardship
Assistance for the year ended 30 June 2017 as a result of expenses in excess of the
amount of the appropriation. This process requires relevant forms to be signed by you
as the Minister for Social Development by 22 September 2017 and supported by a
written authorisation which will be tabled in the House.

This is the same approach used for the expenditure required to correct the
Accommoedation Supplement payment error,

Regulatory Impact Statement

19

We are finalising the Regulatory Impact Statement for the legislative change required
for Issue 1 and it will accompany the final paper for lodgement. Treasury have
confirmed that in respect of Issues 2-7 the Regulatory Impact Analysis requirements
do not apply (technical revisions exemption criteria).
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Status of the 36 alignment issues

20 MSD has determined an approach to address each of the 36 issues. In some cases the
solutions still require implementation, which is underway.
21 The cutcome for 24 of these issues is as follows:

. 6 involved changes to legislation, including the Social Security Act 1994 (the
Act), regulations or ministerial direction which have been completed

. 11 were found not to be alighment issues and there is either no further action
required or where action is required, these have been added to MSD’s future
work programme

. 5 involved making changes to MSD’s operational practices, which have been
completed

. 2 alignment issues are with other countries, for which the resolution is
underway. '
22 MSD is progressing the remaining 12 issues:

. 7 issues require legislative changes (and are included in the attached Cabinet
paper)
s 4 issues require changes to MSD's operational policies and practices

* Section 9(2)(f)(iv) Active Consideration

Continuous improvement

23 The combination of a complex welfare system, changing social and economic settings,
and continual litigation and re-interpretation of legisiation means that
legislation/policy/operational practice issues will continue to arise over time. MSD has
clear business as usual processes for recording, prioritising, analysing and resolving
issues; as well as escalating issues according to the level of risk.

24 Where significant decisions are required (e.g. legislative change, large system changes
or sizable number of clients impacted)}, we will provide you with advice accordingly.

25 1In response to consultation with relevant government agencies, Treasury noted that
they want to understand how MSD is both responding to future alignment issues as
they arise, as well as systematically identifying new issues, including mitigation where
possible. Given both the fiscal and reputational risk from alignment issues, we
consider this is something Ministers will have a strong interest in understanding.

26 We have drafted some text to proactively cover MSD’s approach to alignment more
generally, that could be included in the Cabinet paper with your agreement.

MSD is implementing a new process to manage potential issues where the
legisfation/policy/operational practice does not align. This will ensure there is
visibility and accountability when issues are raised, alongside robust
prioritisation, escalation, analysis, and decision making processes. By
centralising the management of these issues, MSD will develop a better
understanding of why these issues occur, and how MSD can mitigate the risks.
The new process will be reviewed regularly to allow for continuous improvement.
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Other key projects aimed at improving the interface between legisiation, policy
and practice and increasing the efficiency and effectiveness of service delivery,

include:

Despite

the rewrite of the Act’ has the aim to provide greater clarity and
coherence, ensure greater consistency, modernise language, and re-
enact existing policies in a more accessible and understandabie form.
When enacted this will make the Act easier to read and use for all
interested parties, be clearer in its intent, and therefore less open to
interpretation and challenge

straight through processing of applications and maintenance activities
provides MSD with better quality data and data in an electronic format.
This allows for integration with other systems seamlessly and will
significantly reduce the likelihood of data capture error which has been
responsible for some alignment issues

reviewing the Service Delivery quality framework to ensure that it
includes robust processes for identifving errors and trends, and for
informing staff training.

these improvements, the risk of future alignment issues arising remains.

One example which is difficuit to foresee is where the Courts take a different
view of the legislation.

Next steps

27 The proposed

timeline for this Cabinet paper is set out below:

Timeframe Date
« Draft Cabinet paper for Ministerial consultation 1 June - 8 June 2017
» Final Cabinet paper and RIS to the Minister 14 June 2017
¢ Cabinet paper and RIS lodged by your Office 15 June 2017
¢ Cabinet paper considered by SOC 21 June 2017
« Cabinet paper considered by Cabinet 26 June 2017

28 Following Cabinet decisions, the regulations will need to be amended and could be
progressed under the following proposed timeline:

Timeframe Date
« Drafting of changes to regutations (PCO) 28 June - 21 July 2017
« Cabinet paper seeking o introduce changes to 2 August 2017
regulations considered by LEG
» Cabinet paper seeking to introduce changes to 7 August 2017
regulations considered by Cabinet/ Executive Council
s 28-day rule following gazetting of regulations 8 September

2 Social Security Legislation Rewrite Bill 2016 is currently awaiting Second Reading.
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29

30

31

32

In order to ensure that back-dated Temporary Additional Support payments, and any
income derived from them, do not affect a client’s entitlement to other financial
assistance under the Act, regulations must first be changed to exempt these
payments. As MSD is now aware of this issue, it is important that entitlements to
Temporary Additional Support for existing and former Special Benefit clients are
corrected in an expedient manner.

Meeting this timeline is necessary to ensure there is time for the Parliamentary
Counsel Office to draft the amendments and for you to seek approval to introduce the
amended regulations to LEG/Cabinet prior to the last week of regular Cabinet and
committee meeting in the week of 14 August 2017. The other changes in the Cabinet
paper that require regulations to be amended will be progressed in the same
timeframe.

As such, feedback from your colieagues is needed from your office by Friday 9 June
2017. A final copy of the paper will be provided to you by Wednesday 14 June 2017
incorporating any feedback from Ministerial consultation, alongside the completed RIS,
We will provide you with an aide-mémoire by Monday 19 June 2017.

Where changes to the Act are needed, the timing of this will depend on a legislative
vehicle being available. The proposals are in scope of the Social Assistance (Electronic,
Remedial and Other Matters) Amendment Bill which is on the 2017 Legisiative
Programme. However, there is not enough time to draft and introduce the Bill prior to
the election. As such, these amendments will be progressed after the election.

REP/17/5/609
File ref: A9672883
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Office of the Minister for Social Development
In Confidence: Legal Privilege

Chair
Cabinet Social Policy Committee

TREATMENT OF SPECIAL BENEFIT CLIENTS WHO MAY BE BETTER OFF ON
TEMPORARY ADDITIONAL SUPPORT AND OTHER TECHNICAL ISSUES REQUIRING
CHANGES TO SOCIAL. SECURITY LEGISLATION

Proposal

1 This paper advises Cabinet of an issue affecting ent nts to certain supplementary
benefits. Specifically, some clients receiving grand-parented, Special Benefit could receive a
higher level of support on Temporary Additional Support. | 'seek Cabinet’s support to the
proposed approach to correct entitlements, by giving clients the opportunity to apply for
Temporary Additional Support, including paymg arrears to clients-since 1 April 2006.

chnical changes to amend the Social Security
Act, to ensure

2 | have also put together a package of other
Act 1964 (the Act) including changes to Soczal--S:e_cunt_ regulatlons under:t
the legislation, policy and operational practnce alig| -

Executive summary

3

it is now understood that some clients are (or would have
been) better off on Temp" ary Additional Support and the Act does not prevent a person
from cancelllng their Special Benefit and moving to Temporary Additional Support. As at 28
April 2017 *there were 7,148 existing and former clients affected by this issue.

5 To maintain the--pubhc s tryst and confidence in the social welfare system, | consider it is
essential that clients receive heir full and correct entitlement to Temporary Additional
Support in an equitable manner. | have instructed MSD to proactively engage with existing
and former Special Benefit clients.

6 Where it is financially beneficial for a client to receive Temporary Additional Support (or have
received Temporary Additional Support prior to cancellation), it is appropriate that those
clients are given the opportunity to apply for Temporary Additional Support (including
receiving back-dated Temporary Additional Support since 1 April 2006). In making any back-
payments, MSD would determine the ‘net’ of the Temporary Additional Support payment a
client would receive, less the Special Benefit paid for the same period.

7 The total fiscal cost to address this issue for affected existing and former Special Benefit
clients is estimated to be no more than $9.5 million. Of this total amount, approximately $7.0
million relates to correcting entitlements for clients still receiving Special Benefit or other




financial assistance from MSD, and $2.5 million relates to clients that are no longer receiving
financial assistance from MSD. For the group no longer receiving financial assistance from
MSD, it is unlikely the full $2.5 million will be spent.

8 If all current Special Benefit clients assessed as better off on Temporary Additional Support
elect to move, the on-going additional benefit expenditure is estimated at $600,000 per
annum. There are no overpayments (debts to MSD) arising from this issue.

9 MSD will provide for the above costs in its 2016/17 Crown accounts once the final amounts
are confirmed. This will result in potential unappropriated expendifure under the Benefits or
Related Expenses Hardship Assistance appropriation, for the year ended 30 June 2017 as
the additional expenditure will exceed the final amount voted in the 2016/17 Supplementary
Estimates. Validation by Parliament under section 26C of the Public Finance Act 1989 will be
required for any expenditure incurred in excess of the appropriation.

10 The receipt of back-dated Temporary Additional Suppo a lump-sum) may affect the
recipients’ entitlement to financial assistance under.the Act (income and/or cash assets test).
I 'am of the view that the payment of arrears to. correct entitlement to Temporary Additional
Support should not impact on the flnanmai ci cumstances of affected clients. Therefore,

11 Once the regulations to exernpt the tump sum. payments of back-dat' | Temporary Additional
__MSD will commence

12 C
legislative clarity and to give effect t’
administrative pract :

13 Section 9(2)(f){iv) Actlve ConS|derat|on

m___"nefit cliéﬁis”who may be better off on Temporary

MSD has never assessed whether a cllent would be financially beiter off on Temporary
Additional Support or offered to move Special Benefit clients to Temporary Additional
Support '

14  Temporary Additional'--S__t_]__p’p‘ort1 was introduced on 1 April 2006 to replace the highly
discretionary Special Benefit. All recipients of Special Benefit at 31 March 2006 had their
existing entitlements and criteria grand-parented until they no longer qualified to receive that
support. The relevant transitional provision is section 23 of the Social Security (Working for
Families) Amendment Act 2004 (the Amendment Act). At 1 April 2006 59,899 clients in
receipt of Special Benefit were grand-parented.

' The purpose of Temporary Additional Support is to provide temporary financial assistance to alleviate financial hardship
of people whose essential costs cannot be met from their income and other resources. It is a non-taxable
supplementary benefit. People seeking or granted Temporary Additional Support are required to take reasonable steps
to reduce their costs or increase their chargeable income.




15 Grand-parenting provisions were introduced to ensure that no person saw a reduction in their
benefit because of the introduction of Temporary Additional Support, as it was thought that
Special Benefit provided more financial assistance than Temporary Additional Support [CAB
Min (04) 13/4 refers].

16  MSLDYs operational policy and practice has always been that clients cannot elect to cancel
their Special Benefit and get Temporary Additional Support instead. MSD has never
assessed which form of assistance would provide more assistance for Special Benefit
clients, or considered offering clients an opportunity to move from Special Benefit to
Temporary Additional Support.

17 In February 2014, a Benefits Review Committee decision highlighted that Special Benefit
does not always provide more assistance than Temporary Additional Support.

Crown Law adgvice

18 Section 2(2)(h) Legal professional privilege

19

Scale and impact of Special Benefit chents wh' ‘are or have been better off on Temporary

Additional Support

p, MSD:has developed a model to estimate

20 :
'Compared td"SpeczaI Benefit paid over the
21 arlly affects former Spemal Benefit clients with retrospective entitlement to a

ancial ass__lstance on Temporary Additional Support. Only a very small
re likely to benefit from having the opportunity to apply for
Temporary Additional-Sup based on their current circumstances. There are no
overpayments (debts) rlsmg from this issue.

2 This will overstate the numbers and arrears to a small extent.




22

23

24

As at 28 April 2017 there are 7,148 existing and former clients affected by this issue, which
can be broken down into the following three groups:

1) Existing Special Benefit | 369 8% 24% 68% $2.1
clients potentially better off

on Temporary Additional

Support

2) Former Special Benefit | 3,811 28% 45% . 27% $4.9

clients who were better off
on Temporary Additional
Support and stili receiving
financial assistance from
MSD

3) Former Special Benefit | 2,968
clients who were better off
on Temperary Additional
Support who are no longer
receiving financial
assistance from MSD

7,148

The graph below shows the distribu 'bn- se clients:by.estimated potential ‘net’ back-
dated Temporary Additional Support payment

Graph: Back-dated ] mporary Additional Support P
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Of the current Special Benefit clients (Group 1), 54 per cent are receiving a working age
benefit and 45 per cent are receiving New Zealand Superannuation or Veterans Pension. 83
per cent of Group 1 clients are also receiving a Disability Allowance.




25 Of those former Special benefit clients still in receipt of financial assistance from MSD (Group
2), 51 per cent are receiving a working age benefit and 39 per cent are receiving New
Zealand Superannuation or Veterans Pensian. 57 per cent of Group 2 clients are also
receiving a Disability Allowance.

| have instructed MSD to take a proactive approach to correcting entitlements for current
and former Special Benefit clients

26  To maintain the integrity of the social welfare system, | consider it is important MSD takes
appropriate steps o correct entitlements for those clients who could have received a higher
level of financial support on Temporary Additional Support during the same period. It is
paramount that vulnerable families receive what they are legally entifled to.

xisting and former clients
Additional Support on 1 April 2006
to. remedy the Accommodation

27  As such, | have instructed MSD to proactively engage w
affected by this issue since the introduction of Tempor
(7,148 clients). This is consistent with the approach tz
Supplement payment error issue [CAB-16-MIN )

Correcting entitlements to Temporary Addltl: Support requires-a different benefit to be

granted

er, Section 80AA of the Act
of Social Developr’ﬁént to consent to

28 Benefits generally do not commence retrospec Veiy H
(referred to as the Correction P ;}!Iows the Min

s include g"i\;ing incorrect advice or failing o

Sect.i.on .9-(2)(h) Legal profesé.ional privilege

31

| consent to the use of the correction power

32 | consent to Temporary Additional Support being back-dated for a class of applicants using
the Correction Power in section 80AA; on the basis that it was an error not to provide
information to clients that Temporary Additional Support wouid be more financially
advantageous than Special Benefit (in certain circumstances).

% To date MSD has paid 17,500 in phase 2 (current clients) and we have paid 3,317 of the 24,028 clients owed money in
phase 3 {(non-current clients).




Approach for existing clients

33

34

40

41

Current Special Benefit client assessed as being better off on Temporary Additional Support
(Group 1) will need to make a deliberate decision to move to Temporary Additional Support.
If they don’t move, they will not be able to be paid arrears (back-dated Temporary Additional
Support since 2006). However, the decision to transfer to Temporary Additional Support is
not a straightforward one as once the client moves to Temporary Additional Support they
cannot fater apply for Special Benefit.

Temporary Additional Support is intended to be short-term and temporary, with reapplication
required every 13 weeks. If a client’s situation changes, such as an allowance cost
increases, there is not the same flexibility under Temporary Additional Support (compared to
Special Benefit) to adjust the payment accordingly. As such; there is a risk to individuals that
they could receive a reduced amount of assistance in the future compared with what would
have been available had they remained on Special Be

-this group. MSD WIEI be using an automated calculation
| to assess the difference if Temporary Addsttonal Support was

enefit clients assessed as having been better off on Temporary
Add;tlonal Support at. some point since 1 April 2008, around 44 per cent (2,968 clients) are
no longer in receipt of financial assistance from MSD. As such, MSD does not have current
contact details for these clients, and there are privacy risks associated with sending personal
information to a last known address.

MSD will be using a range of communication channels to encourage as many affected former
clients as possible to enquire into their entittement to received back-dated Temporary
Additional Support. This includes the online portal developed for the Accommodation
Supplement Payment error (which can be adapted for use in this situation), as well as
communication with key stakeholders, advocate groups and community groups.

MSD’s experience with the Accommodation Supplement payment error has highlighted the
difficulties in making contact with former clients who are no longer connected to the benefit




system, and MSD has only been able to pay arrears to a small proportion of this group.? A
proportion of these clients will never be able to be contacted (for example they may have
died, left the country or be in prison).

Treatment of back-dated Temporary Additional Support payments

42  MSD will take a ‘net’ approach to the arrears payments; by offsetting the amount already
received in Special Benefit for the same period Temporary Additional Support is being back-
dated.(calculated back to ‘the most financially beneficial point’ for them to have moved to
TAS since 1 April 2006).

43  Clients’ owed back-payments would be paid a lump sum. These payments, and any income
derived from them, may affect eligibility or entitlement to some forms of financiai assistance
under the Act as they are treated as cash assets and inc

44 | seek agreement for all lump sum Temporary Addi Support back-payments, including
income derived from these payments, to be exempt from all forms of asset and income
testing under the Act and related regulations for
payments would be inequitable as they co

45

46

47

48 Section 9(2)(f)(iv) Active Consideration

4 Even with an online portal and a range of publicity as at 30 April 2017 only 12.5 per cent of former clients impacted by
the Accommodation Supplement Payment error have been identified, assessed and paid
® Income and asset tests ensure that financial assistance is targeted to those most in need, as taxpayer funds are scarce
resources. They require, where appropriate, that clients use their own resources before seekmg Government financial
assistance.

® Amendments will flow through to any cash assets and income tests for social housing. The exemptions would also
cover Special Needs Grants, Advances and Recoverable Assistance Payments.




Issue 2: Overseas Absence — Timing of notification of absence due to humanitarian
reasons

Background, issue, and legal advice

49

50

51

Crown Law advice

52

54

55

Welfare reform changes in 2013 tightened the rules for overseas absence while receiving a
benefit. All beneficiaries are now required to inform MSD of their travel plans or their benefit
will be stopped on departure [CAB Min (12) 26/11.2 refers].

Despite not telling MSD of a forthcoming absence, there is discretion for MSD to re-start a
benefit (including back-dating the benefit to the date of departure) in limited circumstances.
This includes where the client has a good and sufficient humanitarian reason that justifies
their reason for travel and their failure to tell Work and Income before they left (Section 77(8)
of the Act). For example, where a client travels overseas to-attend the sudden funeral of a
family member.”

The policy of backdating benefit payments on humanltanan grounds recognises that there
may be sudden and unforeseen situations where-a client meets all other criteria for approved
travel, but could not be reasonably expected to inform MSD before they left New Zealand.
The current practice allows for notification that occurs once the client has returned to New
Zealand following an overseas absence. -

Section 9(2)(h) Legal professional privilege

oon as is reasonably practicable, including after
ill have their benefit backdated.

Section 70 of the Act pro des that government-administered overseas pensions (including
benefits, pensions, allowances etc) must be deducted from any New Zealand benefit or
pension.

The mechanism for calculating the amount of overseas pension to deduct is specified in the
Social Security (Overseas Pension Deduction) Regulations 2013. Part of that calculation
involves the updating of overseas currency rates each month.

" Humanitarian reasons are defined in the Social Security (Effect of Absence of Beneficiary from New Zealand)
Regulations 2013, Regulation 8.




56 Issues have arisen due to delays in obtaining exchange rates and in updating currency
exchange rates in MSD’s computer system (where the newly notified exchange rate cannot
be updated in the system until at least the 20™ day of the month).

Crown Law advice

57 Section 9(2)(h) Legal professional privilege

Changes to Regqulations proposed

58 To ensure that the Regulations and MSD practice are consistent, | propose to change the
Social Security (Overseas Pension Deduotion)....ReguEatlons 201 to clarify that:

* the exchange rates of ane calcuEatron’ od are to be apphed-to the instalments in the
calendar month after the month in which.that calculatlon period en

+  the exchange rates are able to be notified after a ca_l -_ul'atlon period 'ha.sended but
before the 20th day of thafr (or the next W king day if the 20th falls on a non-
working day). ' ,

Issue 4: Reimbursing employers for the cost f-unnecessary evidential drug tests

59

. an evidential drug _e:st*'confirms the type and quantity of drugs.

What happens if a client fails a screening drug test?

62 If a client fails a screening drug test, they will be asked if they:

s accept that the results are accurate and sign a confirmation form agreeing to the result
(waive the need for a further evidential drug test); or

» would fike the sample to be sent for a further evidential drug test.

A screening drug test generally provides employers with enough information to make a decision about whether to hire a
client, making the evidential drug test unnecessary.




63 Waiving the need for an evidential drug test equates to a failed evidential drug test (section
102B(4) of the Act), unless the client has a good and sufficient reason for failing the test.

Employers can claim reimbursement of the cost of drug festing

64 Employers can claim reimbursement from MSD for the actual and reasonable costs of a
client’s failed drug test (screening, evidential or both) under section 102C(3) of the Act. Once
the cost of the failed drug test is reimbursed to the employer, it must be established as a debt
to the client.

An incorrect process for reimbursement has emerged

65 MSD is aware that some employers send all failed drug screenlng samples to the lab for
evidential testing — even if a client has waived the need for evidential drug testing. Likewise,
the practice has been to reimburse employers for an-evidential drug test undertaken. This has
implications for clients as they are liable for the cos of the’ e\ndentlal drug test if it returns a
failed result.

Crown Law advice

66 Section 9(2)(h) Legal professional privilege

Changes proposed

67 o_;;ensure re mbursement will not be prowded to

68

Issue 5: Impact of ene st dividend payments on entitlement to financial

assistance under the Actw

Background, issue, and legal advice

89 In 2000, after the 1990’s electricity industry reforms, several energy trusts were established
and started paying their consumers dividends. Under section 3(1) of the Act dividends are
defined as income and may affect eligibility or entitlement to some forms of financial
assistance under the Act.

70 In 2001, the Debt Repayment (Energy Trusts) Programme (the Programme) was created to
ensure clients receiving energy trust dividends would not have their benefit or New Zealand

10




Superannuation payments reduced [SEQ Min (01) 2/3 refers].’ Essentially, the Programme
grants special assistance to clear any MSD debt that clients incur due to the dividends being
treated as income.

71 The intent of the Programme was to ensure that clients receiving energy trust dividends could
keep these one-off payments without any impact on their benefits. Given the ad hoc and
unpredictable nature of these payments, it was considered unreasonable to expect
beneficiaries to anticipate them and adjust their finances accordingly.

MSD’s current policy and practice is to disregard all energy trust dividends when assessing a
client’s income for benefit purposes

72 The approach of charging income and then writing off any.debt is administratively
burdensome and MSD systems are not in place to operationalise the Programme correctly.
For this reason, MSD practice is to disregard all energy trust dividends as income under the
Act.

Crown Law advice

Section 9(2)(h) Legal professional privilege

73

e-éﬁd Cash ‘Assets Exemption) Regulations
income test under the Act for 12 months after

ended Regulations come into force. This automatic

Issue 6: Im'p _.ct of health ices nd disability support services payments where
there is an employment relat_ nship on entitlement to financial assistance under the
Act

Background, issue, and‘legal advice

76 There are several Crown payments paid directly to injured or disabled people to purchase
health and disability support services that require, or can require, a person to enter an
employment relationship with a family carer, support worker etc. These payments include
Funded Family Care and Individualised Funding administered by the Ministry of Health,
Enabling Good Lives payments administered by MSD, and support payments paid by the
Accident Compensation Corporation.

¥ There are three specified energy trusts listed in a schedule to the Programme - Auckland Energy Consumer Trust,
Mainenergy trust and Waipa Networks Trust.
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77 These payments refiect a model for disability support that is focused on giving disabled
people and their families more choice, control and flexibility over support and funding in their
everyday lives.

78 MSD’s practice is to disregard all health and disability support service payments from being
considered income or a cash asset of the injured or disabled person.

Crown Law advice

79 Section 9(2)(h) Legal professional privilege

80

Funds provided to clients to purchasé fi]
lreated as income or cash assefs '

81

82

« there are accountabili echanisms in place and processes to refund any unspent
money.

Changes to Regulations proposed

83 | seek agreement to amend the Social Security (Income and Cash Assets Exemption)
Regulations 2011 to exempt health services and disability support services payments where
there is an employment relationship between the person and the provider of the support
service from the income and cash assets test under the Act for 12 months after the payment
is made.

1% Sections 70A(2)(a)(b), 70C and 70D(3)(a)(b)(c).
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84 To clarify, these payments should only be counted as income or an asset for the family carer /
support worker being paid by the client.

Issue 7: The maximum limit for advance payment of benefit should not include
supplementary henefits

Background, issue, and legai advice

85 Clients can apply for an advance payment of their benefit if they have an immediate or
essential need which cannot be met through other means.”" Every client has a maximum
available balance for an advance. The advance is recoverable, meaning it is a debt that the
client must pay back to MSD.

MSD’s practice has always been to use a client’s main bene ) defermine the maximum amourit

of advance payments of benefits

86 The maximum amount of any advance (lncludlng the total of - _':'prewous advances), must not
exceed six weeks of benefit.'? MSD has always Used only the client’s main benefit for that
calculation, and does not mc[ude supplem_ tary beneflts (such as Accommodatlon

87

88

client, rather than allowing clients to appEy for mullti neous advances of each

benefit.

Crown Law advice

89 Section 2(2)(h) Legal professional privilege

90

M

Changing the practice to include supplementary benefits in the calculation of advance limits would
be contrary to the policy and practice

92 The intent is that only a main benefit be used in the calculation of the maximum amount of
advance payable. Supplementary benefits are temporary and vary from week to week and
would add complexity and confusion to the calculation. In addition, including six weeks of

" » Section 82(6) of the Act.
2 Clause 4 of the Advance Payment of Benefits Ministerial Direction.
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supplementary benefits in the calculation would increase the amount of unmanageable debt
for clients, and impact on their ability to repay that debt.

Changes to the Act proposed

93

| seek agreement to amend to the Act to clarify that only a main benefit (or New Zealand
Superannuation, Veterans Pension, Orphan’s Benefit or Unsupported Child's Benefit) can be
used to calculate a client’s access to an advance payment of benefit (that is up to a maximum
of 6 weeks of a client’'s main benefit entitiement).

Consultation

94

95

The following agencies have been consulted in the prepa ""tlon of this paper: the Ministries of
Health, Education, Justice, Business, Innovation and Employment; the Ministry for Women;
the Treasury, Accident Compensation Corporation, Inlar venue, Parliamentary Counsel
Office, the Offices for Disability Issues and Seniors; _f'iCrown aw Office and the State Services
Commission. Comments from these agencies. have been inco _porated into the paper. The

MSD has been working with a sub-group o ]
particular the approach for current Special Ben:

98

. not all current clients will chooseto move to Temporary Additional Support, particularly
where their arrears payments will only be small. Given that there is no ability to return to
Special Benefit, and the requirements for on-going receipt of Temporary Additional
Support are more stringent this could also influence a client’s decision to move to
Temporary Addltlonai Support

¢ for former Special Beneﬂt clients who are no longer receiving financial assistance from
MSD, it is not straightforward to make contact and pay back-dated Temporary Additional
Support as MSD does not have up to date contact information. Other channels will be
used to contact this group but it will impact on the payment of arrears.

MSD will provide for the costs resulting from the error in its 2016/17 Crown accounts. This
will result in unappropriated expenditure under the Benefits or Related Expenses, Hardship
Assistance appropriation, for the year ended 30 June 2017 as the additional expenditure will
exceed the final amount voted in the 2016/17 Supplementary Estimates. Validation by

® Social Security (Temporary Additional Support) Regulations 2005.
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Parliament under section 26C of the Public Finance Act 1989 will be required for any
expenditure incurred in excess of the appropriation.

99  Section 26B of the Public Finance Act 1989 was considered, but it is likely the amount in
excess of the appropriation will be greater than the two per cent permission in section
26B(2)(b) of the Act.

100 The increased uptake of Temporary Additional Support associated with the change in
practice (following the new understanding of the law)} to allow people to elect to move from
Special Benefit to Temporary Additional Support will be treated as a technical forecast
change to the appropriation (‘Changes to ensure administrative practice is aligned with
legislation’).

I-financial implications as they
ully supported by social security

101 Proposals in respect of Issues 2-7 do not have any addit
are necessary to ensure the agreed policy and practlc
legisiation.

Human rights implications

102 This paper has no human rights implicati

Legislative implications i

103 Section 2(2)(f)(iv) Active Consideratioﬁ=

Regulatory impact and compliance cost stz

With lssues:2-7 are necessary to amend the Act to give effect to

d longstanding administrative practice. | consider that the proposed

evisions that re-enact current law to improve legislative clarity and
e Regulatory Impact Analysis requirements.

105

Gender implications

106 68.8 per cent of existing or former Special Benefit clients affected by Issue 1 are female.
Supporting these changes ensures that this group of clients and their families receive the
support they are entitled to receive.

107 The proposals in this paper in respect of Issues 2-7 are necessary to ensure that current
practice is fully supported by legislation. Issue 7 has a higher impact on female clients. In the
2016 calendar year 65 per cent of advances were paid {o women, which is reflective of the
fact that a higher number of women receive benefits and pensions compared to men.
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Disability perspective

108 Over half of the existing or former Special Benefit clients (68.9 per cent) affected by issue 1
who are stilf receiving financial assistance from MSD receive a Disability Allowance.
Supporting these changes ensures that this group of clients and their families receive the
support they are entitled to receive.

Publicity
109 MSD has developed a communications strategy to outline how both potentially affected
current and former clients will be advised that they may be entitied to a higher level of support

on Temporary Additional Support, or able to access mformatlon to check whether they are
impacted by error.

Recommendations

110 It is recommended that the Committee:

Treatment of Special Benefit clients who may be:better off on Temporary. : ditional Support

note that Temporary Addltlonai Support _;__:asr [ntroduc;_ed on 1 April: 2006 to rep!ace the

Benefit client would be financially. better 1
understood that. ieglslatfon prohlblted them

note that existing and former Speclai Benefit clients assessed as being better off on

ary £ : Lipport will be given the opportunity to receive back-dated
Temporary Additions Support as soon as the regulations are amended in accordance
with recommendation 7,

8. note that the Minis er of Social Development consents to using the correction power
under section 80AA of the Social Security Act 1994 to allow Temporary Additional
Support payments to be backdated to the most financially beneficial point since 1 April
2008 (less the amount already received by way of the Special Benefit}, on the basis
that applicants could not reasonably have been expected to apply for Temporary
Additional Support at an earlier time because of the Ministry of Social Development’s
failure to fulfil the duty of active assistance;

7.  agree to amend the Social Security (Income and Cash Assets Exemptions)
Regulations 2011, the Social Security Temporary Additional Support) Regulations 2005,
and the Social Security (Long-Term Residential Care) Regutations 2005 to exempt
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back-payments correcting clients’ entitiements to Temporary Additional Support {(and
any income derived from them in the 12-month period) from the income and cash
assets test for financial assistance under the Social Security Act 1964,

8.  note the Minister of Social Development intends to amend the Ministerial Direction on
Special Benefit to exempt back-payments for correcting clients’ entitlements to
Temporary Additional Support and any income derived from them in the 12-month
period from the cash assets and income test for assistance under the Social Security
Act 1964,

Financial recommendations for correcting entitlements to Temporary Additional Support

9. note that the Ministry of Social Development's approach to address underpayment of
Temporary Additional Support entitlements will ha e following impact on the
cperating balance:

increasel decrease)

2016/17 2018/19 ... 2019/20 and outyears

Vote Social

Development
Operating Balance Impact 9.500
Debt Impact -
No Impact

Total

10.

11.

ary Estimates have closed, the Vote Social
nefits or Related Expenses appropriation Hardship Assistance, cannot

12

eve]opment

be increased for 2016/17 which means that expenses incurred in 2016/17 to correct
entitlements to Temporary Additional Support that are in excess of the amount of this

appropriation will become unappropriated expenditure at the close of 30 June 2017;

13. porlated expenses noted in recommendation 12 above be
n (2016/17 Confirmation and Validation) Bill, for validation by

Parliament;

14. note that the Public Finance Act 1989 requires the introduction of the Appropriation
(2016/17 Confirmation and Validation) Bill to be accompanied by a report presented by
the Minister of Finance containing the Minister for Social Development’s explanation for
any expenditure in excess of the appropriation;

15. note that on-going benefit expenditure for existing Special Benefit clients who elect to
move to Temporary Additional Support is estimated to be $600,000 per annum and is a
technical forecasting change (‘Changes to ensure administrative practice is aligned
with legislation’,
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16. note that the Ministry of Social Development will be absorbing within existing Vote
Social Development department ouiput expense appropriations the administrative
costs of identifying and paying affected Special Benefit clients who were not given the
opportunity to receive Temporary Additional Support over the same period,

Technical amendments required to improve fegisiative clarity and to give effect fo the recognised
policy intent and administrative practice

17. agree to amend the Social Security Act 1964 to allow backdating of benefit payments
for an overseas absence because of a humanitarian reason, if MSD is not notified until
the client is back in New Zealand, provided this is as scon as reasonably practicable in
the circumstances;

18. agree to amend the Social Security (Overseas Pension Deduction) Regulations 2013
to ensure that:

13.1  the exchange rates of a calculation p _' iod : ':ply to the instalments of the
overseas pension received in the

calculation period ends

13.2 the exchange rates for the calculation period can be hotified after the calcuiation
period has ended, but by the 20th day of that month (orthe.next working day if
the 20th falls on a non-working dqy)' r

arlfy that relmbursement cannot be
| as a debt to the client) where an
to the client waiving the need for evidential

19. agree to amend the Social Security Act 1964
made to an employer (and subsequé
evidential drug test was unnecessar
testing;

20,
tfdlv;dends from income testing under the

fter the payment is made;

to bii':r_éhﬁse support ¢
= unty Act 1964, including where there is an

larify that the payment received by the employed provider of
described in Recommendation 21 should be treated as

income;

23. agree to amend the Social Security Act 1964 to clarify that only a main benefit (or
New Zealand Superannuation, Veterans Pension, Orphan’'s Benefit or Unsupported
Child’s Benefit) can be used to calculate a client’s access to an advance payment of

benefit;
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Legislative implications

24. invite the Minister for Social Development to issue drafting instructions to the
Parliamentary Counsel Office for amendments to the Social Security Act 1964 to be
included in the Social Assistance (Electronic, Remedial and Other Matters)
Amendment Bill and to the Regulations referred to above, to give effect to the above

policy decisions.

Authorised for Lodgement

Hon Anne Tolley
Minister for Social Development

19




